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ABOUT LHRC

The Legal and Human Rights Centre (LHRC) is a private, autonomous,
voluntary non-governmental, non-partisan and non-profit sharing
organization envisioning a just and equitable society. LHRC was established
in 1995 and operates mainly in Tanzania Mainland, with specific interventions
in Zanzibar. It has four offices, two in Dar-es-Salaam, one in Arusha and
another in Dodoma. The Head Office is located at the Justice Lugakingira
House in Kijitonyama Area Dar-es-Salaam.

LHRC envisages a just and equitable society, where

the three arms of the State, as well as non-state
actors, practice accountability, transparency and
there is rule of law; and where there is public
awareness, respect and engagement for human
rights and good governance; where justice and
respect for human dignity are a reality.

VISION:

To empower the public, promote, reinforce, and safeguard
human rights and good governance in Tanzania through
legal and civic education and information; sound legal
research and advice; monitoring and following-up human
rights violations; and advocacy for reforms of policies,
laws and practices in conformity with international
human rights standards.

MISSION:

VALUES: INTEGRITY; EQUALITY; TRANSPARENCY;
W ACCOUNTABILITY; PROFESSIONALISM;
AND VOLUNTARISM AND VOLUNTEERISM.
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FOREWORD

The Human Rights and Business Report, produced annually by LHRC since
2012, highlights the state of human rights compliance in the business sector.
Focusison relevant labour, land, environment, and human rights standards.
Issues pertaining to taxation and responsibilities of oversight institutions in
the business sector are also considered for the reasons stated in the main
text of thisreport. Thisreport is an important tool for measuring the progress
made in protection of human rights in line with international human rights
standards, including the Universal Declaration of Human Rights of 1948
(UDHR), which Tanzania is part of. Fundamental human rights enshrined in
the UDHR include the right to equality before the law and equal protection
of the law; right to work and just and favourable conditions of work; right to
equal pay for equal work; right to just and favourable remuneration; right
to form and join trade unions; right to own property; and right to adequate
standard of living.

This report is an outcome of a study on business and human rights
conducted by LHRC between June and August 2022. The initiative is one of
the deliverable results of the current LHRC's Operational Plan, which seeks,
among others, to provide research information to support evidence-based
(data driven) advocacy (of laws, policies and practices). LHRC maintains
its unique record to become the first ever and authoritative human rights
organization in Tanzania to pursue this agenda.

In the financial year 2020/2021, the study on business and human rights
showed that protection of human rights in the business sector was dealt
a big blow by the COVID-19 pandemic. The business sector dwindled to
an extent that it had adverse implications on human rights e.g. increased
human rights violations of labour rights including unlawful termination
from jobs. While the adverse impact of the pandemic is decreasing, the
implications of said violations remain and haunt the workers to date eq.
inability to secure appropriate legal entitlements as ex-workers. Section two
of this report explains more.

It is our sincere hope that the readers of this report will become change
agents towards attaining just and equitable society.

Adv. Anna Henga,
Executive Director - LHRC
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EXECUTIVE SUMMARY

A. Introduction

This type of human rights report is among the flagship publications
of LHRC and is the ninth report to be produced since 2012. The report
sheds light on the situation of human rights in the business sector and
is largely informed by the Human Rights and Business Survey 2022
(80%), which for this report covered the period of July 2021 to June
2022, although internal data produced by LHRC and secondary data
obtained from different sources, including government reports and
budget speeches (20%), also informed both the survey and the report.

The main objective of the survey was to assess compliance of
business enterprises with human rights standards as well as laws,
policies and practices relating to labour, land, environment, tax,
corporate social responsibility, and local content in Tanzania Mainland.
The survey was conducted in 14 regions of Tanzania Mainland.
The report is meant to be used as an advocacy tool to advocate for and
promote human rightsin the business sectorin Tanzania. Furthermore,
the report provides some useful information on human rights and
business in Tanzania and can be used for academic purposes. It is
also a useful tool in determining improvements, if any, in protection of
human rights in the business sector.

This report consists of nine (9) chapters. Chapter One provides for a
background information about thissurvey. This also includes objectives
and methodologies. Chapter Two is on business environments
and regulatory frameworks of the same. The third chapter looks at
business compliance with labour laws and standards, while Chapter
Four highlights land acquisition for investment purposes, focusing on
compensation and awareness on land rights by communities. Chapter
Five covers compliance with tax obligations by businesses. Chapter Six
ison CSR, local content obligationsand consumer protection (modified
a little bit from previous reports). Chapter Seven covers corporate
environmental responsibility and respect for human rights, checking
on how businesses comply with environmental laws and principles
and obligation to respect human rights. Chapter Eight is on gender
and other forms of discrimination in the business sector, while, Chapter
Nine, the last one, provides conclusion and general recommmendations
to improve enjoyment and realization of human rights in the business
sector.
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Methodology

Survey design incorporated both quantitative and qualitative
approaches. As such, both quantitative and qualitative data collection
tools were prepared and used to collect primary data in the surveyed
regions. Secondary data was obtained through desktop research
and review of various reports, laws, policies, regulations and other
documentson labour laws, rights and standards produced by domestic
and international actors.

The survey reached a total of 1921 individual persons (42% being
females), including workers, regulatory authority officials, commmunity
members, corporate managementofficials, busand truck drivers, trade
union officials, government officials, NGO officials, market traders, and
local government (LGA) officials. LGA officials who were engaged by
the survey include trade officers and community development officers
(CDOs). Tools used to collect data from these respondents were
guestionnaire; interview guide; key informant interview (KIl) guide;
observation checklist, and focus group discussion (FGD) guide.

Key Findings
1. Business Environment and Regulation

1.1. Business Environment
The survey focused on business environment for SMEs and
small-scale traders. For SMEs, key challenges include limited
access to credit/finance, inadequate capital, poor market access,
competition with foreign business enterprises for local market,
corruption, Covid19, delayed payments, and poor infrastructure.
Lack of or minimal government support in post Covid19 recovery
was also highlighted as a challenge for SMEs.

m For small-scale traders, key issues and challenges include access
to credit, GBV, lack of sufficient capital, unhygienic practices at
food markets, unsatisfactory market infrastructure and sanitation
system at marketplaces, lack of business-related training and
entrepreneurship skills, and loss of property.

1.2. Performance of Regulatory Authorities
Most regulatory authorities operate at zonal and regional levels,
which makes it difficult for them to reach or be reached by as
many people as possible.
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m Key challenges affecting performance and effectiveness of
regulatory authorities include financial and staff capacity
(shortages of budget and staff, especially technical staff);
overlapping mandate or functions; shortage of vehicles and
working equipment; lack of awareness about applicable human
rights standards in business; corruption; poor enforcement of
laws and regulations; narrow tax base; political interference; poor
coordination; and weak monitoring and evaluation.

2. Business Compliance with Labour Laws and Standards

Business compliance with labour laws and standards continues to
be a concern, despite some notable improvements in some of the
standards, such as provision of employment contracts and granting
of leaves. The survey found that labour-related grievances were mostly
aired by workers in the manufacturing, hospitality, private security, and
transportation sectors. Another sector which can be added into the
mix is the media sector. Key grievances include not being provided
with (written) employment contracts, being overworked and not paid
overtime, poor remuneration, poor working environment, denial of
leave, violation of freedom of association, and workplace violence and
harassment (including sexual violence and harassment).

2.1. Employment Contracts

] Improvement observed in percentage of workers with
employment contracts. 64.6% of workers (6 out of 10) who
responded to the survey said they had employment contract, an
increase of 5.6% compared to previous survey.

] Percentage of workers with employment contracts highest in
Kilimanjaro Region (90%) and lowest in Mara (30%). Percentage
of workers with employment contracts was higher among male
workers (67%), compared to female workers (61%). A third of both
male and female workers did not have employment contracts.

] Preference of casual workers was identified as one of reasons for
employers, especially SMEs, not to provide employment contracts.
It was reported that employers like casual workers because ‘they
arethe cheaperoption.' This hints at labour exploitation, especially
for workers who, based on the work they do and how they do it,
should be regarded as employees.

n A significant improvement in percentage of workers with written
employment contracts, at 89%, increasing from 56% in the
previous survey. 61% of male workers and 53% of female workers
said they had employment contracts

m In terms of regional variations, Mwanza Region recorded the
highest percentage of workers with written employment
contracts (82%), while Mara Region recorded the lowest, at 26%.
Other regions ranged from 44% to 75%.
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However, majority of workers who claimed they had written
employment contract said they were not given copies of their
contracts, like it wasthe case in the previous survey. This was found
to be especially the case in SMEs, including in the transportation,
hospitality, and manufacturing sectors.

Regarding ready-made contracts, 47% of the survey respondents
said they did not discuss terms of contract with their employers
before their employment commenced, decreasing from 56% in
the previous survey.

Some of the interviewed workers in all surveyed regions raised
concerns regarding the language of their employment contracts.
Most of the received samples of employment contracts were in
English Language, which is not understood or well understood,
especially among the low-skilled and unskilled workers. The
survey also observed employment contracts with unfair or
discriminatory terms, including working hours beyond the normal
working hours limit.

Like in the previous survey, preference of short-term contracts
was observed in all surveyed regions. This was especially found
to be the case in sectors such as private security, hospitality,
manufacturing, and transportation. Apart from job security
concerns, short-term contract puts workers at a disadvantage
in terms of accessing credit, as banks/financial institutions are
reluctant to offer loans to workers with short-term contracts.

Working Hours

Non-compliance with the working hours labour standard
continued to be a concern for many workers, particularly in regard
to overtime, overtime pay, and rest for workers. Complaints about
working beyond normal working hours were more common
among private security guards and bus and truck drivers, followed
by workers in the manufacturing sector, especially in SMEs.
Majority of workers (9 out of 10) said they were aware of the
normal working hours of 8 or 9 hours. When asked whether they
are allowed to leave work after these hours, majority (81%) said
Yes, while 19% said No, increasing by 2% compared to those who
said No in the previous survey.

In some of the surveyed workplaces, working hours limit does not
matter, all that matters is the daily target which the worker has to
meet before leaving work.

Nearly all survey respondents claimed to have worked overtime
at some point, and when asked whether they are usually paid
for overtime, only 42% said they do, increasing from 38% in the
previous survey.
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m Working long hours still a big problem, especially in private
security, hospitality, manufacturing, and transportation sectors.
Some of the workers said they were even made to work on
weekends and holidays. Inadequate rest for workers contributes
to sleep deprivation, increases stress, increases risk of health
complications, contributes to workplace injuries, and negatively
affects family life. Some of the road accidents are also ascribed to
long working hours among bus and truck drivers.

2.3. Remuneration

n Like in the previous survey, the Wage Order, which is still in
use, is that of 2013, despite the law requiring review every 3
years. However, LHRC has been informed that the new Wage
Order is in the pipeline, scheduled to be adopted sometime in
2022. The current Wage Order has been defaulted for not being
commensurate with the current costs of living.

n Employers in some of the surveyed regions such as Morogoro,
Dodoma, Mara, Tanga and Mtwara were accused of paying
workers below the minimum wage. Majority of victims of this
include hotel workers, bar tenders, security guards, and drivers.

m The survey also found that most women get lower-paying jobs,
including as cleaners and receptionists.

] Approximately half of the interviewed respondents said they have
experienced delays in payment of their salaries. Claims of delayed
salaries were especially made at some of the workplaces in 11 out
of 14 surveyed regions (79%).

2.4. Working Environment

] Majority of respondents were of the view that the state of air,
light, water, toilets, fire equipment, first aid, women friendliness,
and buildings were generally good or very good (around 50 to
80% total). They therefore indicated that the overall working
environment was good.

n The main concern expressed by the respondents was the
friendliness of the workplaces to PWDs, whereby about two thirds
of the respondents said it is poor and very poor.

] Working environment also includes occupational health and
safety, and in this regard, 7 out of 10 workplaces said they have
occupational health and safety policies. Regarding training,
percentage of workers who said they had received occupational
health and safety training stood at 54%, increasing by 11%
compared to the previous survey. Percentage of workers who
have received occupational health and safety training was slightly
higher among male workers (55%) than female workers (53%).
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When asked about availability of PPE and whether they were
sufficient, only 26.9% of respondents said they are available and
sufficient, decreasing from 39% in the previous survey. 26.8% felt
they were available and somewhat sufficient, increasing from
24% in the previous survey.

Percentage of workers who claimed they did not have any PPE
was highest in Tanga Region, at 47%, followed by Pwani (33%),
Iringa (31%), Dar es Salaam (30%), and Geita (26%).

Violence and Harassment in the Workplace

31.3% of respondents mentioned intimidation/threats and/or
bullying as common forms of violence, while 21.3% mentioned
sexual violence. This means that over half of the respondents
acknowledged existence of psychological and sexual violence at
their workplaces. Less than 1% also mentioned physical attack or
assault, while the majority (47%) said there were other forms of
violence. Nevertheless, the survey established that most workers
do not have a good knowledge of different forms of workplace
violence and harassment, which might have affected how they
responded to the question of violence.

In the media sector, majority of interviewed journalists also
said workplace violence and harassment is a big problem, with
nearly half of them (42%) saying it is a serious problem for female
journalists, followed by 40% saying it is a moderate problem.

Compensation for Injury Sustained at Work

Only a third of the respondents (32.4%) said there were
arrangements in place to compensate workers who suffer
injuries in the course of doing their work at their workplaces. This
represents an improvement compared to the situation in the
previous survey covering the period of 2020/21, whereby less than
a third (22%), claimed that such an arrangement exists.
Awareness of compensation laws also continues to be a challenge.
Like it was the case in the previous survey, over two thirds of
respondents indicated they lack good awareness about the laws.

Freedom of Association, Collective Bargaining, and Right to Strike
Most employers continue to arbitrarily restrict workers' freedom
of association and collective bargaining through discouraging or
threatening them from joining trade unions.

However, survey findings show a slight improvement in terms of
existence of the branches in comparison with the previous survey.
About a third of the respondents (34.2%) said there were trade
union branches at their workplaces, increasing from 31% in the
previous survey.
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m In terms of effectiveness of trade unions, over two thirds of
the respondents and nearly three-quarters (74%) questioned
the effectiveness of trade unions, despite the majority of
them recognizing the importance of such unions. Only 21% of
respondents indicated that they found the trade unions to be
effective.

m Percentages of claims of trade unions not being effective were
highest in Mara (98%), Mwanza (94%), Geita (94%), and Dar es
Salaam (89%) Regions, and lowest in Arusha Region.

n Regarding collective bargaining, only a few workplaces were
found to practice collective bargaining, since majority of them
discourage trade union membership. Consequently, the survey
generally observed that very few companies have collective
bargaining agreements (CBAs) with trade unions.

2.8. Child and Forced Labour

n Only just over a half of interviewed employers (55.4%) said have
child labour prohibition policies, equal to 5 out of 10 employers.
However, this marks a significant improvement from 36% in
the previous survey. Overall, the survey found that most of the
employers do their best to prohibit and discourage child labour.
Nevertheless, instances of child labour were observed or reported
in various surveyed regions, especially in Dar es Salaam, Mbeya,
Ceita, Shinyanga, Dodoma, Tanga, and Mtwara.

m Child labour was found to be more prominent in small businesses,
in the fishing industry, in agriculture, in Mining areas, and at
marketplaces.

2.9. Leaves

n Majority of survey respondents (51%) said they are granted
annual leave at their workplaces, increasing slightly from 48% in
the previous survey. Among the respondents who said they are
granted annual leave at their workplaces, nearly a half (46.8%)
expressed that they took leave in the past year. Among those who
took leave in the past year, female workers accounted for 46% and
male workers accounted for 56%.

u Interestingly, the survey also found that among workers who are
aware of annual leave, many more are not aware that is a paid
leave. So, they ‘remain at work so that they can continue to be
paid.

n Regarding maternity leave, only a third of respondents (33.9%)
said they that female workers are granted maternity leave, as
stipulated in labour laws and regulations, decreasing from 50% in
the previous survey.
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Pregnancy and maternity discrimination at workplaces
continued to be one of the key issues affecting women'’s labour
rights. Allegations of denial of maternity leave and incidents of
maternity discrimination were made and reported by some of
the interviewed respondents in Dar es Salaam, Pwani, Morogoro,
Mwanza, Geita, Iringa, and Mtwara. Some of the women workers
reportedly also lost their jobs because of pregnancy.

Qualitative findings of the survey show that awareness about
paternity leave is very low among workers in the industrial,
transportation, private security, and hospitality sectors.

When asked about sick leave, majority of respondents (71.5%)
acknowledged that they are granted leave when they fall sick,
a significant improvement from 61% in the previous survey.
However, there is a catch, as some of the workers said their wages
get deducted for number of days missed due to sickness.

Social Security

Regarding social security, some of the interviewed workers
complained about non-remittance of social security contributions
by their employers.

Compared to the previous survey, there more complaints were
regarding submission of social security contributions. These
complaints were made at some of the surveyed workplaces in 10
out of 14 survey regions, namely Dar es Salaam, Pwani, Morogoro,
Mwanza, Shinyanga, Geita, Mara, Iringa, Arusha and Mtwara.

The survey also found that some workers do not follow up and do
not know the status of their contributions.

Employment Termination

Some of the workers at some of the surveyed workplaces were
reportedly unfairly dismissed for reasons such pregnancy,
joining trade unions, demanding employment contract, refusing
sexual advances, demanding better pay, and sustaining injury
at workplace and demanding compensation. It was generally
observed that some employersdisregard termination procedures.
An official from the Commission for Mediation and Arbitration
(CMA) in Iringa stated during an interview that most of the labour
cases they receive are on unfair termination. This is also the case
at LHRC's Labour Unit at its Kinondoni Legal Aid Clinic in Dar es
Salaam.

Labour Disputes and Mechanism for Resolution

More employers said they have in place a workers' grievance
mechanism to address labour disputes. Nearly two thirds of
the employers (62.4%) said such mechanism is in place at their
workplaces, increasing from 53% in the previous survey.
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m Commongrievancesthatwere mentioned atsurveyed workplaces
were delayed salary payment, breach of contract, leaves, overtime
pay, mileage and return allowances (drivers), long working hours,
wage deductions, and work conditions.

n Overall, like in the previous survey, most of the labour disputes
received at the Commission for Mediation and Arbitration (CMA)
were on employment termination, breach of contract, and salary
payment. Unfair termination complaints also constituted two
thirds of LHRC's labour disputes registered by LHRC in the period
of January to June 2022.

2.13. Awareness of Labour Laws and Rights

n When asked about awareness of labour laws and rights to
determine whetherthey know as much asthey need to, only 22.3%
of the respondents said they were aware of relevant labour laws
and regulations. This is a slight improvement when comparisons
are made with the previous survey, whereby only 12% of the
workers claimed they had a good knowledge of labour laws and
regulations.

n Regarding awareness about labour rights, 71% of the workers
said they were aware of their basic labour rights, significantly
increasing from 52% in the previous survey. Interestingly, less
than a third among them could correctly mention at least three
labour rights correctly.

2.14. Labour Rights in the Transportation Sector

n In the transportation sector, the survey found that key issues
affecting labour rights of bus and truck drivers include lack
of employment contracts, especially written contracts; poor
remuneration, including below the minimum wages; being
overworked and underpaid, including denial of overtime pay;
non-payment or inadequate payment of different allowances;
lack of compensation following workplace injury; denial of leave,
including paid leave; and poor knowledge about labour laws and
rights.

2.15. Labour Rights in the Media Sector

m In the media sector, the survey found that key issues affecting
labour rights of journalists include lack of employment contract,
including written contracts; poor remuneration and delayed/
deferred wages/salaries; non-remittance of social security
contributions; unfair employment termination; and workplace
violence and harassment.
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2.16. Human Rights Violations Resulting from Non-Compliance
with Labour Laws and Standards

n Human rights that were found to be violated as a result of failure
of businesses to comply with relevant labour laws and standards
include: right to form and join trade union/freedom of association;
right to fair remuneration; freedom of expression; freedom from
violence; right to the enjoyment of just and favourable conditions
for work; right to family life; right to adequate standard of living;
right to health; right to life; right to education; right to safety
and security; right to equality before the law; and right to non-
discrimination.

3. Land Acquisition for Investment

m Concerns of payment of adequate and timely compensation,
as over half of community members who responded to the
survey (54%) said they were not sure whether compensation is
granted fairly and timely, like in the previous survey. Only 5% said
compensation granted fairly and timely, like in the previous survey.
However, the percentage of community members who indicated
compensation granted is fair but untimely increased from 16% in
2021 to 19% in 2022, while the percentage of those who said it is
unfair but timely increased from 6% in 2021 to 9% in 2022.

[ The survey found that compensation-related complaints and
disputes following land acquisition were mostly made and
reported in Pwani, Morogoro, Geita, Mara, Iringa, Mbeya and
Mtwara Regions.

n There are several barriers that hinder meaningful participation of
community members in land acquisition for investment process,
including lack of capacity to understand land laws and the land
acquisition process,; little or no knowledge of true value of village
land; lack of awareness of exact size of land to be acquired and
compensation to be provided; lack of sufficient information
regarding investment project and potential impacts; language
barrier;andlawsand practices notadhering to Free, Prior, Informed
Consent (FPIC) standard.

n Only just above a quarter of the community members who
responded to the survey (28.4%) said there is meaningful
community participation in land acquisition for investment
process, which is a slight increase compared to the percentage
of community members who had a similar view in the previous
survey (22%).

m Regarding access to utilized land reserved for investment, only
19.8% of survey respondents said investors allow them access
to unutilized investment land to conduct economic activities,
increasing from 11% in the previous survey.
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The survey found 13 investment-related land disputes in Mbeya,
Tanga, Morogoro, Shinyanga, Pwani, GCeita, Mara, Iringa, and
Mtwara (9 out of 14 regions). Majority of them (4) were reported in
Morogoro.

Several issues and concerns were raised by community members
regarding effectiveness of land dispute settlement mechanisms,
including lack of capacity among members of village and ward
land tribunals; corruption; shortage of funds/insufficient budget;
length of dispute settlement; political interference; and non-
implementation of decisions of councils and tribunals.

Business Compliance with Tax Obligations

Despite the setback caused by the COVID-19 pandemic, progress
in revenue collection has been reported to be steady, with revenue
collected by TRA increasing from Tshs. 9.9 trillion in 2014/15 to
Tshs. 17.6 trillion in 2020/21. For the financial year 2021/22, it was
reported that TRA set 15-year collection record, after collecting
Tshs. 16.69 trillion in just nine months, equal to 97.3% of the target.
In terms of corporate taxes, trends show that corporate taxes
collected have significantly increased in the past seven years,
increasing from Tshs. 118 trillion in the financial year 2014/15 to
Tshs. 2.57 trillion in 2019/20. But there was a slight decrease in
corporate taxes collected in the financial year 2020/21.

When asked about fairness/affordability of taxes, only just a third
of the respondents (34.7%) said the taxes are affordable/fair, while
the majority, almost nearly half of them (49.5%), were of the view
that taxes imposed were unfair. Percentage of business owners
who perceive taxes imposed by the Government to be affordable/
fair has decreased by 83% when compared with the previous
survey.

Some of the survey respondents recommended for some taxes
to be scrapped or combined. Some of them also said some TRA
officials treat them harshly/in unfriendly manner, while others
expressed concern over how tax revenue collected is used.

Key issues and challenges in revenue collection include tax
avoidance and evasion; tax haven and incentives; illicit financial
flows; narrow tax base; and gaps in the management of revenue
collection in the mining sector.
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Corporate Social Responsibility, Local Content
Requirements, and Consumer Protection

Corporate Social Responsibility

CSR activities performed by businesses in surveyed regions can be
categorized into groups of education, water, health, employment,
LGA contributions to support development initiatives and other
CSR activities. Like in the previous survey, the survey found that
most business enterprises do not engage in corporate social
responsibility (CSR), especially SMEs.

In areas where CSR is performed, over a-half of community
members (59.3%) said they do see the benefit of CSR performed
by business enterprises in their community, increasing from 54%
in the previous survey.

Amongthecommunity memberswhosaid they benefitfrom CSR,
the percentage was slightly higher among female community
members (61%) than male community members (57%).

In terms of regional variations in responses, percentage of
community members who believed as a community they do not
benefit from CSR was highest in Geita (94%) and lowest in Pwani
(10%).

Like in the previous survey, most CSR activities were performed
in employment and education sectors. Some of the surveyed
business enterprises also claimed to provide monetary
contributions to LGAs (CSR levy), including in Dar es Salaam,
Shinyanga, Geita, Mbeya, Arusha, and Mtwara.

However, several issues of concern were raised regarding CSR,
including some business enterprises, especially medium and
small-scale companies regarding CSR to be for big companies
only; poor knowledge of CSR and its importance; complaints by
businesses about being harassed by LCAs; conflicting priorities
between investors and LGCAs; accountability for the funds
contributed to LGAs; and some investors not doing well in most
or other aspects of CSR.

Local Content Requirements

Local Content Requirements (LCR) requires business enterprises
in the mining and petroleum sectors to use domestically
manufactured goods or domestically supplied services and
prioritize local employment.

Regarding local content obligations, various reviewed documents,
including budget speeches, showed that there has been some
positives, including increased employment for Tanzanians and
local provision of services in the mining sector.

Evidence of compliance with LCR was also found in some of the
surveyed regions, especially Shinyanga, Mara, and Mbeya.
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Several factors have been identified as obstacles to effective
implementation of LCR, including overlapping institutional
authorities, which is caused by existence of multiple MDAs which
regulate LCRs.

Consumer Protection

The survey found that despite efforts by relevant regulatory
authorities, counterfeit and substandard products continue to
be a big problem in Tanzania. When asked about existence of
counterfeit and substandard products, 27% of the community
members said they had bought a fake or substandard before,
decreasing from 37% in the previous survey. However, the
percentage could be higher, since only half of them (50.2%) said
they inspect goods or products before buying them.

Like in the previous survey, the survey found that most
community members tend to take no action when they come
across counterfeit or substandard products. 48% of respondents
who claimed to have bought or come across counterfeit or
substandard products said they did not take any action. 20% of
the respondents who claimed they had bought and consumed
fake or substandard product said they suffered harm.

Corporate Environmental Responsibility and Respect for
Human Rights

Corporate Environmental Responsibility

Corporate officials at the surveyed business enterprises were
asked whether they have in place environmental management
policy. Only 45.4% of the businesses were said to have such policy
in place. However, only a few were able to produce copies of such
policy.

Community members also identified different forms of
environmental pollution, caused by industrial operations.
Incidents of environmental pollution were reported in 13 out of
the 14 regions (93%), categorized as air pollution, water pollution,
land pollution, and noise pollution.

Air pollution constituted the largest percentage of reported
environmental pollution (40.5%), followed by land pollution (27%),
and water pollution (21.7%). Noise pollution accounted for the
smallest percentage, at 10.8%.
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6.2. Corporate Respect for Human Rights

Environmental pollution caused by industrial operations
continued to be cited as the biggest human rights concern
for community members. 252% of community members said
environmental pollution is their biggest human rights concern
when it comes to industrial and company operations, followed
by violence against women and children (17%). Less than 10%
mentioned other corporate human rights violations, such as
property/land rights violations, torture by security guards/police,
and child labour.

Regarding access to remedy, only just above a third of community
members (38.6%) said they were aware of existing community
grievance mechanisms for addressing disputes between them
and companies. Majority of them, (50%) said they were dissatisfied
with the grievance mechanisms, one of their biggest concerns
being corruption. Theyalso mentioned inadequate compensation
and delays in accessing remedy as key issues.

Gender and Other Forms of Discrimination in the
Business Sector

Gender Discrimination

Women experience various business-related human rights
abuses, including gender discrimination and violence. The
survey identified various key issues which affect women'’s rights
in the business sector in Tanzania. These issues include women
being disproportionately affected by long working hours due
to additional home care duties, women mostly occupying low-
paying jobs; inadequate wages and delays in payment of such
wages; low rate of employment; women discrimination in the job
market and at workplaces, including some jobs being considered
men’'s jobs only; unfriendly working environment;, women
workers being subjected to different forms of violence and
harassment in the workplace; objectification and sexualization of
women's bodies, especially of female workers in the hospitality
sector; sextortion and sexual harassment of women seeking
employment; and pregnancy and maternity discrimination at
workplaces. These issues relate to employment and labour.
Other key issues affecting women in the business sector include
lack of meaningful participation in land acquisition for investment
process, women being disproportionately affected by non-
payment of taxes, which affects Government’s ability to safeguard
socio-economic rights; and women being disproportionately
affected by issues of environmental pollution and climate change.
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m Women in the informal sector continued to be faced with
various challenges, including limited access to credit because
of lack of security to secure loans from financial institutions;
underrepresentation in leadership, especially among female
market traders; lack of sufficient capital, being subjected to
various forms of violence, including sexual violence, psychological
violence, and economic violence. Other challenges that women
in the informal sector include low awareness about women'’s
rights, and low level of education and entrepreneurial skills.

7.2. Discrimination based on Disability

] Discrimination based on disability was found to persist in all
surveyed regions. The survey identified various key issues
affecting Persons with Disabilities (PWDs) in business (private
sector), most of which were also observed in the previous
survey. These issues include lack of employment and economic
opportunities; perception of ‘disability means inability’ among
employers; loss of employment; unfair working conditions; and
poor implementation of the Persons with Disabilities Act, 2010.

n The survey found that most employers have not employed PWDs,
citing reasonssuch asindustrial work being ‘difficult, ‘PWDs being
expensive to accommodate,’ and ‘PWDs not being as effective as
persons without disability.

7.3. Other forms of Discrimination

] Other forms of discrimination that were revealed or alleged at
surveyed workplaces include discrimination based on tribe and
racial discrimination. These allegations were made by some of
the interviewed at some of the workplaces in Shinyanga, Arusha,
and Mtwara.

D. Key Recommendations
1. Business Compliance with Labour Laws and Standards

1.1. Business enterprises to comply with their responsibility to respect
human rights, including by respecting and safeguarding labour
rights.

1.2. The Government, through the Ministry of Labour, Employment
and Youth Development, to ensure effective enforcement of
labour laws to ensure businesses comply with relevant labour
and human rights laws and standards.

1.3. The Government to review and adopt a new Wage Order to
safeguard the right to fair remuneration and right to adequate
standard of living.

XXXV é VY %




2.2

2.3.

3.

3.1.

3.2

3.3.

4.1.

4.2.

4.3.

Human Rights and Business Report 2021/22

Land Acquisition for Investment

The Government, through the Ministry of Lands, Housing and
Human Settlements to ensure that community members
effectively participate in the process of land acquisition for
investment, including having the relevant legal knowledge and
be fully informmed about the impact of proposed investment in
order to make free prior informed consent.

The Ministry of Lands, Housing and Human Settlements to
collaborate with the Ministry of Constitutional and Legal Affairs
and the Judiciary to effectively address land-related conflicts
between community members and investors in order to
guarantee realization of land-related rights.

The Ministry of Lands, Housing and Human Settlements
to ensure land acquisition process is fair and the affected
community members are fairly remedied, including fair and
timely compensation.

Business Compliance with Tax Obligations

Businesses to comply with their obligation to pay taxes to enable
the Government to provide quality social services.

The Government to revisit laws and regulations granting tax
exemptions and other incentives to check the possibility of
reducing them in order to boost revenue collection in line with
international best practices.

The Government to take measures to address the problem of
multiplicity of taxes to reduce inconveniences for businesses. It
should consider harmonizing some of the taxes.

Corporate Social Responsibility and Local Content
Obligations

Business enterprises, including SMEs, to emlbrace and practice
corporate social responsibility (CSR).

The Government, through relevant ministries led by the Ministry
of Constitutional and Legal Affairs, to enact law on CSR, to
regulate CSR for all business enterprises. All relevant stakeholders,
including companies, should be closely involved in this process.
The Government to closely monitor implementation of local
content obligations, ensuring business enterprises in the mining
and petroleum sectors, comply with local content requirements.
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5. Corporate Environmental Responsibility and Respect for
Human Rights

5.1. Business enterprises should refrain from causing adverse human
rights impact or participate in human rights abuses;, and when
they are implicated in human rights abuses, they should provide
effective remedly.

5.2. The Government should take action against businesses that
violate human rights as part of its duty to protect human rights
and ensure the victims have access to effective remedly.

5.3. Environmental impact assessment (EIA) and social impact
assessment (SIA) are very important for ensuring environmental
responsibility and protecting the interests and welfare of
community members before investment is made. As such, the
Government, through the ministries responsible for investment,
land and environment, should ensure compliance with these
requirements in line with the laws, including the Environmental
Management Act.

6. Gender and Other Forms of Discrimination in the
Business Sector

6.1. The Government should ensure business enterprises adopt
affirmative measures to protect PWDs, women and PLHIVs
from any form of discrimination at workplace, including when
accessing employment.

6.2. The Government, through the Ministry of Labour, Employment
and Youth Development, to ensure business enterprises take
measures to promote equality in the business sector and refrain
from gender and other forms of discrimination, including by
adopting and implementing anti-discrimination policies.

7. Performance and Effectiveness of Regulatory Authorities

7.1. The Government, through the Ministry of Lalbour, Employment
and Youth Development, to strengthen key regulatory authorities
in the business sector, especially their institutional capacity, to
enable them to conduct regular inspection and monitoring
of businesses to check compliance with relevant laws and
regulations.

7.2. Regulatory authorities should increase efforts of raising
community awareness about their mandates and functions in
order to increase accessibility.
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Business Environment and Consumer Protection

The Government, through the Ministry of Trade and Investment,
to take measures to improve business environment in Tanzania,
especially for SMEs and small-scale traders, by addressing the
challenges that they face including limited access to credit/
finance, inadequate capital, poor market access.

The Governmenttostrengthenregulatoryauthoritiesthatinspect
goods and products, including Fair Competition Commission
(FCC) and Tanzania Bureau of Standards (TBS), to intensify efforts
of curbing importation of counterfeit and substandard products
in order to safeguard consumer rights.

FCC, TBS, the national human rights institution (CHRAGG), and
CSOs to increase public awareness on consumer protection and
encourage community members to inspect good and products
before purchasing them.
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CHAPTER ONE
GENERAL INTRODUCTION

1.1 Background Information

1.1.1 Survey Report and Rationale

This report contains the main findings, analysis and some suggestions
of the survey conducted on business and human rights compliance in
Tanzania. It is the twentieth version, continually published by the Legal and
Human Rights Centre (LHRC) since 2012. As it is further clarified below, the
main objective of this report is to shed light on human rights in business
sector in the period of 2021/2022. The report also highlights progress made
by providing comparisons with the previous years, especially the immediate
ending year, 2020/2021.

As a lead and authoritative human rights organization in Tanzania, LHRC
has been taking charge to not only promoting and pursuing protection of
human rights in the country, but also, expanding the same to reflect the
global contexts (standards). It is from this noble mission that, immediately
after an adoption of the United Nations Guiding Principles of Business and
Human Rights of 2011 (UNGPBHR), LHRC started seeking to pursue its (i.e.
UNGPBHR) incorporation and implementation at the national legal and
policy frameworks. As a way of operationalizing this, LHRC designated
a specific unit within its organizational structure to deal with corporate
responsibilities (in relation to human rights compliance). Then, the 2010s
strategic plans reflected this agenda as one of the deliverable outputs
annexed to research and advocacy for reforms.

Now then, in order to engage in meaningful and therefore effective reform
processes aimed at pursuing implementation of the UNGPBHR's norms,
this and previous similar surveys or studies have been carried out. They all
intended to generate some data and information so that LHRC could pursue
evidence-based advocacy. Moreover, the way in which this survey report is
designed could not only be used as an advocacy tool, but also, as reference
materials for publicizing the UNGPBHR's standards in the country.

1.1.2 Impacts of the BHR’s Survey Reports
A decade of surveys (researches) on and publication of business and human
rights (BHR) report by LHRC, has resulted into, among several other results:-

i) Increased awareness of human rights norms applicable in business
sector. For instance, a number of violations associated with the
practices of business enterprises in almost all economic sub-sectors
e.g. relating to unlawful termination of employment contracts, are
relatively decreasing compared with the trends in early 2010s.
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i) Incorporation of BHR agenda into the national human rights
frameworks. For instance, the Commission for Human Rights
and Good Governance (CHRAGG) which is the constitutional and
statutory creature national human rights institution (NHRI) in
Tanzania, has specific portfolio (unit and thematic area) on BHR. The
CHRAGG has also reflected BHR into its current Strategic Plan and it
pursues for development and implementation of the National BHR
Action Plan.

i) Reforms of some laws and regulations e.g. an enactment of the
Non-Citizens (Employment Regulations) Act of 2015;2 incorporation
of requirements of corporate social responsibilities (CSR) and local
contents in mining legal framework since 2018;3 new legal position
transparency of investments concessions e.g. in Mining sector;4
and, enactment of a number of laws and rules to safeguard natural
resources for the people of Tanzania.5

iv) Increased performance of State's regulatory authorities or agencies
with oversight mandates especially on environmental management
andrevenue collection.Incidentsofenvironmental pollutions caused
by business practices are reportedly low as it is further explained in
subsequent sections of this report.

V) Improved revenue collection attributed to, among other reasons,
responsiveness of the business enterprises to pay taxes and
development levies. The current total collections are over TZS 17
trillion per annum comparing to only around half of that figure in
2015/2016 financial year (FY) as it is also explained in this report.

1.1.3 Thematic Areas and Salient Features of BHR's Survey
Anassessment of compliance of human rights norms by business enterprises
has been expanded over period of time. Initially, LHRC considered only five
thematic areas as case studies namely employmentand labor practices; land
ownership and management; accountability in tax matters; environmental
justice; and, CSR. But, over period of time, a focus has been expanded to
consider also gender-rights issues; performance of regulatory authorities;
issues pertaining local contents and consumer protection. A discussion on
business environment is also expanded this time around.

N

Act No. 1/2015. The LHRC recommended for enactment of kind of this law in its BHR's report of 2013.
At that time, there was perceived trend of foreigners especially with Asian origin occupying business
sector even petty one in Kariakoo International Market, Dar es Salaam. There was an outcry from the
SMEs and other local traders that, the said foreigners were using their financial muscles to displace
them from Kariakoo's market stalls and then, turn such local traders into being cheap labour. Then,
LHRC suggested for legal mechanisms to protect local traders with insufficient capital and skills. The
2015 addresses this suggestion to a large extent. However, more is still desired as it is elucidated in the
main text of this report.

Regulation 4 of the Mining (Local Content) Regulations of 2018. There is also Petroleum (Local Content)
Regulation of 2017.

The Mining Act of 2010 was amended in 2017 through the Written Law (Miscellaneous Amendments)
Act of 2017 to among other issues, require any mineral and petroleum agreements be submitted to the
National Assembly (for perusal).

Key ones being the Natural Wealth and Resources (Permanent Sovereignty) Act of 2017, and, the Natural
Wealth and Resources Contracts (Review and Re-negotiation on Unconscionable Terms) Act of 2017.
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These thematic areas are purposively chosen. For instance, the one on
employment and labor practices, which claims at least 25% of the contents
of this report is the most crucial one as it maps compliance of full package
of labor rights in line with national and international standards. The workers
are key partners in business enterprises. Land and taxation themes are for
consideration of micro and macro developments. Business environment
and regulatory authorities are for assessing, among others, theirimplications
to human rights protection, respect and remedy. On the other hand,
gender, local contents, protection of consumers and CSR are generally for
considering inclusion, participation and protection of local communities
including vulnerable groups against possible human rights violations.

There are at least three salient (main features) of this survey as its analysis
and findings presented in this report. The first one is comparative analysis
i.e. geographically within Tanzania, thematically, and trends over period of
time. Secondly, predominantly relying on primary data or information e.g.
at least 80% of the information in this report is collected from the field.
This approach is aimed at making the report more practical than being
theoretical. Many comments by interviewed respondents have been quoted
toreflect thereality onthe ground. Thirdly, there is much wider consideration
of international human rights frameworks plus national policies including
the National Five-Year Development Plan of 2021/2022-2025/2026 (FYDP I11).

1.2. Objectives of Survey

As is briefly hinted earlier, the main objective of is survey was to assess status
and progress of businesssector'scompliance with humanrightsstandardsso
that to offer suggestions on areas needing further improvements especially
with regard to UNGPBHR of 2011 (explained in part two of this report) and
so many other regional and international human rights instruments (all
discussed extensively from part three of this report).

The specific objectives of the survey were:-

i) To determine the extent businesses observed labour and human
rights standards in the year 2021/22 as part of their responsibility to
respect human rights while addressing gender inequality concerns
and priorities.

i) To examine an inclusive adherence to land laws and human rights
standards in business land acquisition for investment.

i) To assess compliance of businesses with tax obligations, corporate
social responsibility, local content requirements, and environmental
responsibility in the year 2021/22, with specific focus on those
affecting women, children and persons with disabilities (PWDs).

iv) To assess inclusive and participatory awareness of labour and human
rights laws among workers and community members.
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V) To provide relevant practical recommendations to promote human
rights in the business sector through the formulation of new and
inclusive policies or reform of existing laws and policies in the sector
while considering the needs and priorities of women, children and
PWDs.

Vi) To assess the level of participation, and equitable access to remedy
for communities, particularly for deprived women, children, elderly,
PWDs and other marginalized groups whose socio-economic and
environmental rights have been violated.

Therefore, the study sought to make available data and information to
help both state and non-state actors make sound decisions regarding key
business and human rights issues highlighted above and detailed below.

1.3. Design and Scope of Survey

This survey was designed on the assumption or rather consideration of
legal obligations that, establishment and operations of business enterprises
must abide by human rights and business standards stipulated under the
national, regional, and international norms. Generally, the norms, as clarified
further in subsequent sections, require avoiding causing or contributing to
adverse human rights impacts relating to business operations, products
made, and services provided. Moreover, when violations occur, they are
not to be complicit in the human rights abuses. They should ensure they
provide victims of such violations access to remedy. The data collection tools
used were designed against such norms and others — reflecting all survey’s
thematic areas mentioned above.

Secondly, this is situational analysis report. Therefore, it maps and make
an analysis of both adverse and progressive changes over period of time,
especially for the year 2020/2021.

Thirdly, the coverage of this report is only Mainland Tanzania owing to the
distinctiveness of legal frameworks governing conduct of research between
Mainland Tanzania and Zanzibar. Moreover, wider coverage beyond
Mainland Tanzania could have attracted more financial implications which
are not within LHRC's plan at the moment.

1.4. Mainland Tanzania as Study Area

Mainland Tanzania is part of the United Republic of Tanzania (URT), which is
comprised of Zanzibar as well. The URT is one of the countries that make up
East Africa, bordered by Kenya and Uganda in the North; Rwanda, Burundi
and Democratic Republic of Congo in the West; Zambia and Malawi in the
Southwest; Mozambigue in the South; and the Indian Ocean in the East.
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Topographically, the country is blessed with beautiful scenery, water bodies,
mountains, national parks, and game reserves. For instance, Tanzania is
home to Mount Kilimanjaro, the highest free-standing mountain in the
world and the highest mountain in Africa (referred as the roof of Africa). The
country has a tropical climatic condition with the highland temperatures
ranging between 10°C to 20°C during the cold and hot seasons, respectively.
Rainfall distribution is divided into unimodal and bimodal areas® The
unimodal areas experience rainfall once per year whereas the bimodal areas
experience rainfall two times a year.”

Further, Tanzania is endowed with abundant natural resources (living and
non-living), including minerals such as Tanzanite, Gold, Diamond, Copper,
and Iron, which are found abundantly. Major mining projects which have
materialized due to the existence of minerals include Tanzanite mining
in Mererani (Arusha); gold in Geita, Mara, and Shinyanga Regions; coal in
Ruvuma; and diamond in Shinyanga. Moreover, a large reserve of natural
gas has been discovered in southern regions of Mtwara and Lindi. It is
estimated that there is a reserve of 1 trillion Cubic metres of natural gas in
coastal regions®

6 See Tanzania Meteorological Authority (TMA) website at http:/Awww.wamis.org/countries/tanzania/
tanzSCE-Mar-May2019-swahili.pdf and  www.meteo.gotz, accessed on 10t July, 2022; Borhara K,
Pokharel B, Bean B, Deng L., Wang S-YS. On Tanzania’'s Precipitation Climatology, Variability, and
Future Projection. Climate. 2020; 8(2):34. https:/doi.org/10.3390/clis020034.
Unimodal areas include the following localities: Western regions (Rukwa, Katavi, Tabora and Kigoma);
Central regions (Dodoma and Singida); Southern highlands (Mbeya, Iringa, Njombe and Southern Mo-
rogoro); and Southern regions and Southern Coast regions (Ruvuma, Mtwara and Lindi). The bi-modal
areas include the following: Lake Victoria basin (Kagera, Mara, Mwanza, Geita, Simiyu and Shinyanga);
Northern coast and hinterlands (Dar es Salaam, Tanga, Coast, Extreme Northern Morogoro areas, and
isles of Unguja and Pemba); and North-eastern highlands (Kilimanjaro, Arusha and Manyara). Note: The
bi-modal regions usually experience short rainfall (vuli) in the months of October to December and
long rainy season (masika) usually starts around the end of March to May.
& United Republic of Tanzania, The National Natural Gas Policy of Tanzania 2013, p. 2.
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Picture 1.1: Tanzania Minerals Map
Source: Tanzania Chamber of Mines®

Further explorations for gas and oil are ongoing in different parts of the
country, attracting heavy foreign direct investment through exploration
and establishment of manufacturing industry, a good example being the
commission of the Dangote Cement plant in Mtwara in 2015, capable of
producing high quality grade cement® The plant utilises natural gas as
the main source of power generation. Also, natural gas is being utilized to
generate power at the Kinyerezi Power Plant for public and commercial
consumption. The discovered natural gas is aiming at generating power,
with a major project of the Kinyerezi Power Plant."

There are also water bodies including the Lake Tanganyika (the deepest
lake in Africa), the Lake Victoria (the largest lake in Africa and the source of
the Great Nile River), the Lake Nyasa, and rivers running across the country
including Rufiji, Ruvuma, Malagarasi, Kagera, Pangani, Wami, Ruvu, Ruaha,
Kilombero and Mara Rivers. The Indian Ocean forms the Eastern border of
the country with four major ports of Dar es Salaam; Mtwara; Tanga; and
Bagamoyo (Mbegani area). These ports have been vital in boosting the
country's economic growth as well as those of the landlocked neighbouring
countrieswhich depend on Tanzania's ports for exportation and importation
of goods.””

° https:/w “me.or.tz/mining.html.

0 See http: /dangotecement.com/operations/tanzania/ was accessed on December 2018 during
previous studies.

T See www.pesatimes.com/news/energy-mining/kinyerezi-power-plant-to-add-150 megawatts, re-accessed

on 15t July 2022.
2 These countries include Uganda, Rwanda, Burundi, DRC, Zambia, and Malawi.
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Existence of various natural resources plus its strategic location in East and
Central of African, have made Tanzania ideal for investments, both internal
and external. Indeed, hundreds of foreign investments are attracted each
year in Tanzania. For instance, the foreign direct investments (FDI) inflows
in Tanzania reached USD 4.1 billion in the period of March - Novemlber 2021,
being an increase of over 300% if compared with 2020's trend. The trend has
also been steadily growing up since 2016 as Figure 1.1 below shows.

Figure 1.1: Tanzania FDI Inflow 2016-2020
Source: Tanzania Invest, 2020

According to the same source* FDIs to Tanzania were drawn mostly to
the mining sector, the oil and gas industry, and the primary agricultural
products sector (coffee, cashew nuts and tobacco). The primary investors
to Tanzania are China, India, Kenya, United Kingdom, Mauritius, Oman, the
United Arab Emirates, Canada, the United States, the Netherlands, South
Africa, and Germany.

1.5. Methods of Data Collection and Analysis

1.5.1. Approaches and Tools

This survey employed both qualitative and quantitative approaches, seeking
to gain in-depth information through the former, and the latter to obtain
numerical data and quantify key issues around business and human rights.
Sources of data were both primary and secondary.

Major source of information for this report, as said earlier (80%) was primary
dataobtainedthroughsetofquestionnairesforeach category ofrespondents
indicated below. The main categories of interviewed respondents were
the employees (workers), employers (owners and management teams of
business enterprises), regulatory authorities, local government authorities
(LGASs), community members, judicial officers, academicians, and others.
Table 1.1 below indicates the tools used for collection of primary data.

B Accessed with modifications (i.e. skipped 2015) from: https/www.tanzaniainvest.com/fdi
“ Read more at: https:;/;www.tanzaniainvest.com/fdi
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Table 1.1: Tools used to collect data for each group of respondents

Method [Tool]

# Respondents

Targeted Group/Area

Discussion [FGD Guide]

Questionnaires » Employees/ workers.
[Semi-structured m Corporate management officials.
Questionnaires] 1580 . Community members.
m Regulatory authority officials.
m Busand truck drivers.
Interviews = Community members.
[Interview Guide/Kll 141 m Local government officials.
Cuide] m Market traders.
m Other.
Observation i = Workplaces.
[Observation Checklist]
Focus Group 500 = Community members.

Employees/workers.

Source: Fie ! Data, 2022

Apart from questionnaires and interview guides for focus group discussions

(FGDs), data were collected through observation e.g. compliance of disability

friendly working environments.

The questionnaires were uploaded on a tool termed as ODK which is a
standard software for mobile (phone) data collection. Therefore, the Assistant
Researchers (ARs) used their smart phone to collect data through ODK,
which were uploaded directly to the main serve managed by the survey’s
data analyst. However, notes of FGDs were hand-written. This was possible
because in each sampled location, two ARs were fielded to complement

each other.

Picture 1.2: Interviews with respondents in
Morogoro (left) and Iringa (right)
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Secondary data were obtained through desktop research and review of
various reports, laws, policies, regulations and other documents on labour
laws, rights and standards produced by domestic and international actors.
A list of documents reviewed in embodies herewith at the end of this report.

1.5.2.

Sampling Size and Criteria

Atotal of 14 regions of Mainland Tanzania (being 54% of all regions located in
Tanzania Mainland) were purposively sampled for this survey.

1.5.2.1.

Geographic Sampling and Criteria

Theregionssampledwere Dar es Salaam; Pwani; Morogoro; Dodoma;
Mwanza; Shinyanga; Gieta; Mara; Iringa; Mbeya; Kilimanjaro; Arusha;
Tanga; and Mtwara. Approximately 80% of the regions were also
visited during the previous survey, conducted in April 2021. This is
important in terms of showing trends and changes at regional,
zonal, and national levels.

As was the case during the previous survey, a total of 3 districts in
each of the survey regions were earmarked for the survey. Nearly
50 districts were therefore expected to be reached, and this target
was reached (representing around 30% of all districts of Mainland
Tanzania). The districts were purposively identified based on
presence of investments or businesses. The regions and districts
reached by the survey are listed in table 1.2 below.

Table 1.2: Number of Regions and districts reached by the BHR Survey 2022

Zones Districts (Regions)

Eastern Zone Temeke, llala, Kinondoni, Ubungo, Kigamboni (Dar es Salaam)

Bagamoyo, Kibaha, Mkuranga (Pwani)
Morogoro, Kilombero, Kilosa (Morogoro)

Central Zone Dodoma, Kongwa, Bahi (Dodoma)

Lake Zone Nyamagana, llemela, Magu, Misungwi (Mwanza)

Shinyanga MC, Kishapu DC, Kahama TC, Kahama DC (Shinyanga)
Geita TC, Geita MC, Nyang'hwale, Chato (Ceita)
Musoma, Tarime, Rorya (Mara)

Southern Iringa MC, Iringa DC, Mufindi, Kilolo (Iringa)
Highlands Zone | Mbeya CC, Chunya, Mbarali (Mbeya)

Northern Zone Moshi MC, Moshi DC, Hai, Siha (Kilimanjaro)

Arusha, Meru, Longido (Arusha)
Tanga MC, Korongwe, Muheza (Tanga)

Southern Zone Mtwara MC, Mtwara DC, Masasi (Mtwara)

Source: Fie ! Data, 2022
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The geographic sampling was not haphazardly done. As said earlier,
some criteria were considered, mostly being practical ones, including the
following:-

i) Zonal representation at Table 1.2 above shows.

i Presence of various types of economic sub-sectorse.g. Dar es Salaam
and Pwani (manufacturing, processing, transport, banking, etc. sub-
sectors); Arusha and Kilimanjaro (tourism, cross-border trading, land
matters, etc.); Mara, Geita and Shinyanga (mining, livestock, etc.);
Tanga and Mwanza (fishery, etc.); Mtwara (gas exploration, cashew
nuts, etc.): Iringa, Dodoma, Mbeya and Morogoro (land, agriculture,
livestock, etc.); and, so many other considerations.

i) Coverage of previous studies especially the most immediate one
(80% of them as said earlier).

iv) Availability of specified information e.g. government’'s ministries e.g.
Dodoma and Dar es Salaam.

V) Cross-border interactions e.g. Mbeya, Arusha, Mara and Kilimanjaro.

Vi) Follow-up of pending issues previously spotted e.g. Geita and Mara
regions.

Vii) Being ‘hot-spot’ areas, which are prone to human rights violations or

had incidents recently reported e.g. mining areas in Shinyanga and
Ceita, cashew nut issue in Mtwara.

An assortment of this sampling criteria has enabled to deepen analysis
e.g. comparing trends amongst the economic sub-sectors and therefore,
drawing some conclusion which could influence interventions suiting a
particular sector. For instance, mining and plantations are still perceived
as sub-sectors prone for child labour; violations of labour rights are
perceived in all sectors, with magnitude observed higher in transportation,
manufacturing and processing sub-sectors. These are just a few examples.
Deeper discussions follow from chapter three of this report.

1.5.2.2. Respondent Sampling and Criteria
At least five categories of respondents in those geographical
locations mentioned above were sampled. Those include the
workers of business enterprises, employers, regulatory authorities,
LGAs, market traders, drivers, ministries, and community members.

The institutions and business enterprises were consulted through
their representatives who were senior or authorized officers. In total,
this survey has reached 1921 individual persons (42% being females).
Table 1.3 below shows the number and percentage of respondents
reached during the survey by sex.
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Table 1.3: Respondents of Human Rights and Business Survey 2022 by Sex

Respondents Female Male Total %
Community members 43] 382 813 42
Corporate management officials 28 73 101 5
Employees/workers 292 418 710 37
Regulatory authority officials 6 25 31 2
LGA officials 24 45 69 35
Bus and truck drivers 1 124 125 6.5
Market traders 19 4] 60 3
Other 5 7 12 1
Total 806 1,115 1,921 100

Source: Field Data, 2022.

Asshownin Table1.3above,community membersaccounted forthe majority
of respondents (42%), followed by workers at 37% and bus and truck drivers
at 6.5%, corporate management officials constituted 5% of the respondents,
market traders 3% and regulatory authority (officials) 2%.

Picture 1.3: Focus group discussion with community
members in Mtwara Region (left) and interview with workers
at a construction company in Pwani Region (right)

Sampling of business entities considered the size (big and small and
medium); types or nature of their operations e.g. manufacturing, extractive,
services, etc.; type of products manufactured e.g. electronics, chemicals,
iron, etc.; ownership e.g. local or foreigners; locality e.g. urban or rural-based;
etc. Figure 1.2 below clarifies further.
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Figure 1.2: # Businesses reached by nature of business
Source: Field Data, 2022

The businesses (150) were purposively and randomly selected
dependingonthecontextandissues. Majority of the businesses (80%)
reached were also reached during the previous survey, conducted
in April 2021. Majority of businesses reached (41%) belonged in the
category of manufacturing, followed by service provision (15%), and
security and transportation, both at 10%.

1.5.2.3. Socio-Demographic Characteristics of Respondents
With a view of making this survey inclusive and therefore widely
covering the sentiments of different gender groups, professions,
and other demographic features, random but systematic choice of
respodents was considered e.g. different characteristics in terms of
age, sex, education, disability, occupation, and working experience.
These characteristics are briefly discussed below.

(a) Age Groups of Respondents

Majority of workers and community members (being 56.9% and
43.4% respectively) had ages ranging between 26 and 35. Almost
half of them were females. Table 1.4 below indicates representation
of other age groups.

Table 1.4: Distribution of Respondents by age groups - Workers and
Community Members

Workers/ Employees (N=710) Community Members (N=813)

Age | # Respondents % Respondents | Age | # Respondents % Respondents
18-25 120 16.9 18-25 104 12.8
26-35 404 56.9 26-35 253 43.4
36-60 183 25.8 36-60 319 39.2
61+ 3 0.4 61+ 37 4.6
 Total 710 100 Total 813 100

Source: Field Data, 2022
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Since the fact that random (but systematic) sampling technique
was used e.g. picking them on the streets and working stations,
having majority of interviewees aging between 26 and 35 years
could suggest that, these are most active individual persons in the
labour market. The community members aging between 36 and 60
were self-employed, some with relatively stable business ventures.
Apparently, at that range of age, there is a possibility for them to get
capital and start own business instead of being employed. Youth
with age ranging between 18-25 years were mostly in motorcycle
commuter services and casual labour as it is further indicated in
chapter three of this report.

As for drivers, overwhelming majority of them fell in the age
categories of 26-35 (48%) as well and 36-60 (48%). Only 4% of the
drivers were aged 18-25 years, while there was none in the age group
of 61 years and above.

(b) Sex of Respondents

Majority of workers and community members interviewed were
males and females respectively. That is, at least 58% of workers
interviewed were males and 53% of community members were
females as Table 1.5 below shows.

Table 1.5: Distribution of Respondents by Sex — Workers and Community

Members
Workers/ Employees (N=710) Community Members (N=813)
Age # Respondents % Respondents Age # Respondents % Respondents
Male 418 589 Male 382 47
Female 292 411 Female 43] 53
Total 710 Total 813 100

Source: Field Data, 2022

Most of the female community members were market
traders, especially in urban areas, while those found in rural
or peri-urban areas, were actually found engaging in agro-
pastoralism, which is basically an informal sector. On the
other hand, having nearly 60% males working in formal (i.e.
formalized) business enterprises like corporate companies
(regardless of being casual labour), could suggest that,
informal sector e.g. agro-pastoralism and petty trading is
largely occupied by females. In gender perspective then,
there is high possibility that males are the most direct
beneficiaries of formal business sector in the country. This s,
however, an overview perspective further to deeper analysis
that the ongoing national census would come out.
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A much critical gender parity was observed in transportation sector
i.e. drivers of commercial vehicles especially trucks and buses.
Despite a struggle of trying to reach out female drivers, 99.2% of
them (i.e. 124 of 125) found active in this sub-sector were actually
male drivers. Therefore, only 1 out of 125 drivers randomly sampled
0.8% was a female. However, a separate assessment on metered
taxes like Uber and Bolt in Dar es Salaam, found that, at least 15%
of the taxi drivers were females and their number is projected to
steadily grow if this business service would continue.

(c) Level of Education of Respondents

Most of the interviewed respondents sampled had ordinary
secondary school level of education, being 42% and 38% of workers
and community membersrespectively. The respodnentswith higher
level of education (i.e. college and university) were 22% and 21% for
workers and community members respectively. Table 1.6 indicates
more.

Table 1.6: Distribution of Respondents by Level of Education - Workers and
Community Members

Workers/ Employees (N=710) Community Members (N=813)
Education #Respondents %Respondents Education #Respondents %Respondents
Informal 49 7 Informal
education ed. o 7
Standard 7 101 14 Standard 7 245 30
Forml1-4 300 42 Form1-4 305 38
Form5-6 107 15 Form5-6 30 4
Higher 153 22 Higher
education education 178 21
Total 710 100 Total 813 100

Source: Field Data, 2022

It is this survey's finding that, on part of workers, those with levels
of education at college and university levels were actually engaged
in relatively senior positions including being store and transport
officers; while, workers with education level of high school and
below were mostly in subordinate positions including being casual
workers. Presence of free-education policy has attributed to an
increase of youth with education levels above primary school.
However, the labour market still misses adequate skilled labour
especially because most of the form four or high school graduates
do not have specialized e.g. vocational training skills. This is a
policy issue e.g. the linkage between education policy and macro-
economic development policy e.g. presence of skilled labour as one
of the indicators of conducive business environment — discussed in

details in chapter two of this report.
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(d) Disability Status of Respondents

Among workers interviewed, only 8 (1%) had disabilities, while 702
(99%) had no disability. Among community members 39 (5%) had
disability, while the remaining 774 (95%) did not have any disability.
Among drivers (125), there was no one with disability.

The statistics here connote several meanings and implications. For
instance, on part of workers, this survey established that, only around
1% of PWDs with various forms of disabilities were actuallyengagedin
formal employment in the workstations sampled for data collection.
This is actually contrary to the Persons with Disability Act of 2010,
which requires employment of at least 3% of qualified PWDs in a
workstation with 20 and above workers. A need for specific study on
this subject matter e.g. reasons for disobeying of the legal directive
is urged to come out with concreate reasons of this trend.

(e) Working Experiences - Drivers and Other Workers

At least 46% of the truck and bus drivers and 41% of other workers
serving in different sectors had working experiences of between 2
and 4 years. Only 7% had experiences slightly above 7%. Table 1.7
indicates more details.

Table 1.7: Distribution of Respondents by Work Experience - Drivers and
Other Workers

Truck and Bus Drivers (N=125) Other Workers/ Employees (N=710)
Age #Respondents |%Respondents Age #Respondents | %Respondents
Bi'egvrv 1 17 136 Bi'egvrv ! 19 16.8
1year 21 16.8 1year 172 24.2
2-4 years 58 46.4 2-4 years 288 40.6
5-9 years 20 16 5-9 years 77 10.8

10+ years 9 7.2 10+ years 54 7.6

Source: Field Data, 2022

Basing on field consultations, there were some instances to suggest
that workers who had longer experiences in their work had much
more awareness and knowledge of legal rights, especially amongst
the drivers. This happens so because of sharing experiences. Less
than 30% of all these categories of workers had sustainably remained
working with one employer for more than 5 years. This means that,
mobility of workers from one employer to the other is relatively
high — for obvious reasons of searching ‘greener pasture. On other
perspective, this could be attributed to feelings of insufficient job
security.

Aad
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It is also a concern that, a good number of these workers have been
working as casual ones for years as it is further explained in chapter
three of this report.

(f) Main Occupations of Respondents - Community Members
Most of the respondents had multiple occupations. Therefore, the
guestion was directed to solicit the main one which a particular
respondent was doing at the time of this survey in July 2022.
Basing on their responses, majority of them (49%) said to be traders
especially in urban areas; whereas 20% were agro-pastoralists, based
in peri-urban and rural areas. Table 1.8 explains more.

Table1.8: Distribution of Respondents by Occupation - Community Members

Only

Occupation/ Sector #Respondents %Respondents
Business (trading). 400 49
Fisheries. 13 2
Agriculture (& Livestock Keeping). 161 20

Being employees in various sectors. 65 8

Other occupations. 81 10
Students. 24 3

None (‘jobless’). 69 8

Total 813 100

Source: Field Data, 2022

1.5.3.

The community members sampled for this study were the ones
residing or doing economic activities nearby the locations where
there were business enterprises established and operating their
businesses. This was for capturing their views on environmental
issues; CSRs; local contents; land matters; etc. None of the community
mempbers interviewed in other categories mentioned earlier.

Processes of Data Analysis and Presentations

The survey employed qualitative and quantitative techniques in data
and information collection, which automatically command use of same
techniques in interpretation and discussion of data. Quantitative data,
obtained through the questionnaire, were analysed using the ODK data
collection system, producing tables and charts.

Further analysis to obtain cross-tabulated data was conducted using the
Statistical Package for Social Sciences (SPSS). Qualitative data were grouped
and analysed based on the various themes developed (thematic analysis).
Comparative analysis and triangulation of data were used to examine
findings and verify the data collected.
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1.5.4. Ethical Considerations in Data Collection and Analysis

Several measures were undertaken to ensure data quality, including careful
selection of research assistants who were engaged to conduct the survey;
conducting training on human rights and business, research methodology,
and data collection to research assistants; pre-testing of data collection
tools; supervision of research assistants; and gender considerations. A total
of 30 research assistants, majority of whom (75%) had prior experience in
undertaking a similar survey, were well trained and prepared for data
collection. All of the research assistants were university graduates. Training
topics included human rights and business, research methodology, and
research guidelines and principles.

Picture 1.4: Research assistants undergoing training on business and human
rights at SeaShells Hotel in Dar es Salaam on 17th June 2022

Training of research assistants was essential in enabling them to collect
accurate and reliable data. Some of the tools were translated into Swahili
and interviews were mainly conducted in Swahili,especially with community
members and workers. Field supervision was also conducted to ensure
research assistants were in the field and properly conducting their field
assignments. Research assistants were also monitored through the ODK
data collection system and provided daily briefings through a WhatsApp
group.
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Additionally, LHRC research coordinator contacted the consultant and
research assistants to check on progress and provide relevant assistance.
A validation session was also conducted, bringing together various
government and non-government stakeholders, to further improve data
quality and validate survey findings.

All ethical considerations were adhered to before, during and after
conducting the survey in selected regions of Tanzania Mainland, including
obtaining relevant permits from authorities and institutions. The survey
teams worked closely with regional, district, and ward authorities to obtain
appropriate authorizations to engage respondents. All key ethical principles
in research, such as free and informed consent, confidentiality, privacy,
and anonymity were adhered to. Gender sensitivity was also considered
by ensuring, as much as possible, all groups in the society, both male and
female, participated in the survey. A total of 16 (i.e. 53%) of the research
assistants were females, while 14 (i.e. 47%) were males.

1.5. Limitations of the Survey Study

The survey study on businessand human rights across 14 regions of Tanzania

Mainland was faced with several limitations, notably:-

i) Reluctance to cooperate or share information by some of the
branches of regulatory authorities: Some of the branches of
regulatory authorities were not willing to disclose much of the
information that was needed on the grounds of ‘confidentiality.
Other branches, including the Tanzania Revenue Authority (TRA),
the National Environmental Management Council (NEMC), and
the Workers Compensation Fund (WCF), directed survey teams
to seek information and data from their respective head offices.
Moreover, some of these branches were hesitant to even share basic
information such as key issues and challenges that are specific to
their geographical locations.

i) Supervisors _prohibiting interviewees from revealing ‘damaging’
information about their workplaces: Some of the interviewees
engaged in the survey were afraid of being seen responding to the
guestionnaires, while others were only allowed to do so under strict
supervision. This was observed at some of the workplaces that were
visited in nearly half the surveyed regions. This might have affected
the responses given by some of the respondents, especially workers.
Extra efforts were to be used e.g. interviewing the workers outside
their workstations in some of the regions.

iii) Fear of participating in the survey: Some of the survey participants,
especially the workers, indicated that they could not take part in the
survey due to fear of losing their jobs should their employers find out

18 é%




Human Rights and Business Report 2021/22

about their participation. Some of them participated in the survey
but were uncomfortable sharing some of the information due to
fear. The fear was especially observed at mining and manufacturing
companies.

iv) Poor cooperation by some of the business enterprises approached
during the study: Some business enterprises gave no or little
cooperationtotheresearchassistants,refusingtodiscloseinformation
required or prohibiting their workers to participate in the survey. This
includes Dar es Salaam Region, where there are many businesses.
Theemployersdemandedsetting appointments, most ofwhichwere
unrealistic. Some of the corporate management officials also refused
to provide relevant documents, such as policies, though they claimed
tohavethemin place. This made it difficult for the research assistants
to balance some of the information shared, allegations made by
the respondents or seek clarifications on some of the issues raised.

Some of the enterprises, especially in Dodoma, repeatedly
postponed appointments to conduct survey at workplaces.

V) Lack of or low awareness about labor standards and rights:
This means the research assistants had to spend more time
with some of the survey participants, thus reducing the time
to reach others.

It is LHRC's view that it is in the best interest of the businesses and
regulatory authorities to respond to surveys so that they get an
opportunity to share their side of the story or provide clarifications
or clear doubts. This is also important in terms of them sharing best
practices and recommendations to support relevant or needed
reforms. As indicated above, numerous reforms have been taking
place as a result of this and other studies’' recommendations.

1.6. Report Structure

This report consists of nine (9) chapters, one less than in the previous report.
There is also a slight reorganization of the chapters, whereby the previous
chapter nine is rearranged to become chapter two and broadened to
address business environments generally including the performance of the
regulatory authorities. This is for creating a more logic flow of this report. The
rest of the chapters flow accordingly with little modifications to enrich the
contents and analysis. But, generally, sasme thematic areas are reflected.

Chapter One provides for a background information about this survey. This
also includes objectives and methodologies. Chapter Two is on business
environments and regulatory frameworks of the same. It provides an
intrinsic link between such environments with the trend of human rights
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compliance in business sector. There is also some discussions on population
growth and its implication to the economy of Tanzania.

The third chapter looks at business compliance with labour laws and
standards, while Chapter Four highlights land acquisition for investment
purposes, focusing on compensation and awareness on land rights by
communities. Chapter Five covers compliance with tax obligations by
businesses. Chapter Six is on CSR, local content obligations and consumer
protection (modified a little bit from previous reports). Chapter Seven
covers corporate environmental responsibility and respect for human rights,
checking on how businesses comply with environmental laws and principles
and obligation to respect human rights.

Chapter Eightison gender and other forms of discrimination in the business
sector, while, Chapter Ning, the last one, provides conclusion and general
recommendations to improve enjoyment and realization of human rights
in the business sector.
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CHAPTER TWO
STATE OF BUSINESS ENVIRONMENT AND
REGULATORY FRAMEWORKS IN TANZANIA

2.1. Introduction

There is a direct or an intrinsic link between business practices, the
environments within which the business enterprises operate and human
rights. Thatis provided for by severalinternational human rightsinstruments,
most relevant one among others being, the United Nations Guiding
Principles on Business and Human Rights of 2011 (UNGPBHR).

This chapter is intended to offer an overview of the current business climate
in Tanzania and analyzing, albeit briefly, its implications on the promotion
and respect of human rights standards by the business actors. Some of the
pillars of business environment or climate are explored. The chapter also
maps performance and efficiency of the regulatory authorities — which are
actually the referees overseeing compliance with the national standards in
the business sector. Specific recommendations on all these issues are also
provided in this chapter. To begin with a business-human rights nexus is
explored.

2.2. Overview of Business and Human Rights
2.2.1. Global and Regional Contexts on Business and Human Rights

According to the Office of the United Nations High Commissioner for Human
Rights (OHCHR), one of the great challenges faced today is harmonizing
economic growth with the protection of human rights. Concerns over
human rights protection in the business sector in the past decade prompted
the international community, through the UN, to introduce international
standards on business and human rights, including UNGPBHR of 2011

According to OHCHR, which leads the business and human rights
agenda within the UN system, the concept of human rights and business
is informed by various international standards on business and human
rights. Key among them (in addition to UNGPBHR) are the UN GClobal
Compact’'s Ten Principles; the International Labor Organization (ILO)'s
conventions and declarations; and international bill of human rights.

Within the contexts of Africa, key applicable standards include the African
Charter on Human and Peoples’ Rights of 1981 (Banjul Charter); the Protocol
to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa of 2003 (Maputo Protocol) Protocol to the African Charter
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on Human and Peoples’ Rights on the Rights of Persons with Disabilities in
Africa (African Disability Protocol) of 2018; the SADC Protocol on Gender and
Development of 2008; and, the SADC Protocol on Employment and Labor
of 2014.

Earlier before an adoption of the 2011 UNGPBHR, the OHCHR did an analysis
on human rights importance to business and gave at least five reasons or
justifications, namely:

i) Compliance with both local and international laws: As said earlier,
human rights principles are contained in national and international
law. Ensuring that business operations are consistent with these legal
principles helps business enterprises avoid legal challenges to their
activities in a particular locality.

i Promoting the rule of law: Many of the principles enunciated in the
Universal Declaration of Human Rights of 1948 (UDHR) involve the
creation of a stable, rule-based society that is essential to the smooth
functioning of business. Applying human rights principles thoroughly,
consistently and impartially in a company’s operations can contribute
to the development of legal systems in which contracts are enforced
fairly, bribery and corruption are less prevalent and all business entities
have equal access to legal process and equal protection under law.

i) Building community goodwill: Avoiding human rights violations will
help maintain positive community relations and contribute to a more
stable and productive business environment.

iv) Enhancing risk management: Predictability is essential to stable and
productive business operations. The denial of basic human rights
often leads to social or political disruption. This in turn can cause
labor strife, restricted access to goods and services, or delays in the
movement of finished products. And avoiding public controversies
reduces the direct costs of resolving high-profile disputes.

V) Increasing worker productivity and retention: Protecting the human
rightsand laborrights of employees and business partners’ employees
leads to increased productivity, as workers who are treated fairly and
with dignity and respect are more likely to be productive. Enterprises
that avoid human rights and labor rights violations can also reduce
employee turnover and achieve higher product quality.

Vi) Applying corporate values: The denial of basic human rights in ways
that hinder a company’s ability to conduct its business consistent with
its stated values can undermine the faith of employees and external
stakeholders in company integrity.

The said UNGPBHR of 2011 have 31 clauses (principles) in total, which seek to
clarify responsibilities of duty bearers in the business sector and fall under
three main pillars, namely: protect, respect and remedy. The protect means
the State has a duty to protect against human rights abuses, including by
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business enterprises (10 GPs); the respect means business enterprises have
a responsibility to respect human rights - avoid causing or contributing to
adverse human rights impacts (14 GPs); and, the remedy means States and
business enterprises must ensure victims have access to remedy in case of
human rights abuses (7 GPs).

UN Global Compact's Ten Principles are a key set of principles governing
human rights and business. The Ten Principles of the United Nations Global
Compact are derived from the UDHR, the ILO Declaration on Fundamental
Principlesand Rightsat Work of1998, the Rio Declarationon Environmentand
Development of 1992; etc. The principles are categorized into human rights,
labour, environment,and anti-corruption.

The ILO Declaration on Fundamental Principles and Rights at Work was
adopted in 1998. It provides for core labour standards, which are freedom
of association and the effective recognition of the right to collective
bargaining; the elimination of all forms of forced and compulsory
labour; the effective abolition of child labour; and the elimination of
discrimination in respect of employment and occupation. More recently,
in 2019, ILO has introduced the ILO Violence and Harassment Convention,
that will enter into force in June 2021.

2.2.2. National Context on Business and Human Rights

Tanzania has ratified a number of international and regional human rights
instruments mentioned above and subsequent chapters of this report.
However, the country lacks specific and comprehensive legal framework
on business and human rights. Despite having quite comprehensive laws
governing the business sector (mentioned below), human rights standards
have not been adequately reflected in such laws e.g. which govern regulatory
authorities. This is discussed further below under paragraph 2.3.

There are several avenues through which business and human rights
agenda can be enforced at country level, including through adoption of
the international and regional frameworks embodying this agenda. For
instance, Tanzania implements the Sustainable Development Goals (SDCs)
which generally emphasize that, development cannot be sustainable where
human rights are not respected. The National Five-Year Development Plan
— phase three of 2021/22 to 2025/26 (FYDP Ill) is the national development
blueprint. It is also the main implementing mechanism of the SDGCs at
country level. Respect for human rights is mentioned under paragraph 4.3
as one of the guiding norms and values for realization of the objectives of
FYDP 1.

As it is a case all over the world, increased investment in Tanzania has had

both positive and negative impacts. Positive impacts include increased
revenue for the Government to support realization of, among other benefits,
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socio-economic rights and increase of employment opportunities for
Tanzanians. On the other hand, businesses may violate various labour and
human rights, when they fail to comply with the relevant national, regional,
and international labour and human rights standards. Example operations
of a business may pose environmental and health risks such as poor disposal
of waste, this can pollute water sources, threatening communities’ right to
health and life. When a businessperson employs children, it can amount to
child labour, violating a child’s right to education, health, etc. Illustrations of
all these are indicated in subsequent chapters of this report.

2.3. Macro-Economic Performances and Trends

The Bank of Tanzania (BOT)'s Annual Report of 2020/2021, which is the latest
one available, states that, Tanzania continued to record positive economic
growth, despite the challenges posed by the COVID-19 pandemic. However,
the real GDP growth slowed down to 4.8% in 2020 from 7% in 2019.

Figure 2.1: Real Gross Domestic Product’s Growth (2016-2020)
Source: National Bureau of Statistics

According to the same BOT's report, the slow growth as indicated above (of
4.8%) reflected impact of the COVID-19 pandemic on economic activities,
particularly those directly exposed to external shocks such tourism as it is
explained further below — basing on the field data corrected through this
survey.

However, the BOT observed through the same report that, the economy was
projected to grow by 5% in 2021, higher than 4.8% in 2020, reflecting recovery
of economic activities particularly tourism, hotels and accommodation,
arts, entertainment and recreation, international travel and trade, following
the rollout of COVID-19 vaccination and relaxation of some containment
measures of the pandemic.
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LHRC believes that a robust economic strategy could have been to adopt
some affirmative economic measures including fiscal policy adjustments
on taxation and importation of raw materials in order to reignite the
business sector. Moreover, all barriers to business enabling environment
(BEE) highlighted below, should be addressed so that the environment
could me more conducive for business to grow. Practical examples of all
these are presented here-in-under basing on evidence collected from the
field during this survey.

In terms of contribution of economic sub-sectors into the GDP, the BoT
Annual Report of 2020/2021 mentions that agricultural activities contributed
the most to the GDP, accounting for 26.9%, followed by construction at 14.4%,
wholesale and retail trade and repair at 87% and manufacturing at 8.5%.
This was almost the same trend compared with previous FY as figure 2.2
below shows.

Figure 2.2: %Share of GDP by selected activities for the years 2019 and 2020
Source: BoT Annual Report 2020/21

It is a concern, however, that, despite the progress made in economic
growth, amid the COVID-19 pandemic, achieving human development
through poverty reduction remains a big challenge, as acknowledged in
FYDP lll. The pace of poverty reduction has been slow, with basic needs
poverty only declining from 26.4% in 2017/2018 to 25.7% in 2020 and food
poverty declining from 8% in 2017/18 to 7.3% in 2020.

LHRC is concerned with lack of a clear human rights-based approach
to industrialization and investment. In this regard, LHRC calls upon the
GCovernment to ensure that growth of investment in Tanzania benefits the
poor community and business activities are conducted in such a way that
human, labor, land, and environmental rights of Tanzanians are respected
and safeguarded.
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LHRC supports the government’s industrialization drive and believes it
can lead to economic growth, realization of the right to development, and
human development, if all rights of communities, public and investors are
considered and protected holistically. Industrial development can better
and sustainably be achieved through a human rights-based approach
(HRBA) as the Government seeks to boost investment in key areas such as
manufacturing, agriculture, mining, tourism, infrastructure, fisheries, and
ICT.

2.4. Demographic Trends and their Implications on the
Business Sector

Demographic trends have implications to the business environment as said
earlier on e.g. on aspects of health services, level of educations, etc. as those
determine, among others, the efficiency of labor market, market size and
innovation (including availability of experts). The National Population Policy
of 2006 of Tanzania indicates that, population and economic development
influence one another. The influence may be positive or negative
depending on other factors and conditions. For instance, according to this
policy (paragraph 2.4.3(ii)), rapidly growing labour force demands heavy
investments in human resource development as well as development
strategies which ensure future job creation opportunities

Population of Tanzania is rapidly growing, increasing more than four times
from 12.3 million in 1967 to 57.6 million in 2020. The National Population
and Housing Census of 2012 estimated the average annual growth
rate at 31%. Estimated population of Tanzania Mainland is currently
55,966,030, while in Zanzibar it is 1671,598. The new official data will be
released by next year after completion of the ongoing national census.
Figure 2.3 below shows the growth trend over period of time.

Figure 2.3: Tanzania population growth trend from the year 1967 to 2020
Source: Tanzania in Figures, 2020
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Majority of the country's population resides in rural areas, where the
number of households found is high compared to urban areas. There
are over 600,000 non-citizens living in Tanzania, largely contributed by
increased foreign direct investments and corporations, while the number
of Tanzanians living and working abroad (diaspora) is over 400,000.

In terms of employment, projection indicate that persons aged 15 years
and above stands at 23,029,954 people as of the year 2020, increasing from
20,984,596 people in 2016. According to the Integrated Labor Force Survey
of 2020/21, overwhelming majority of Tanzanians (611%) are employed in
the industry of agriculture, forestry and fishing, followed by services (30.9%),
and manufacturing industry (8.0%). A share of employment in agriculture,
forestry and fishing had decreased from 66.2% in 2014 to 61.1% in 2020/21,
while manufacturing has increased from 6.7% to 8.0% during the same
period and employment in the services industry has also increased 27.1% to
30.9%.

Picture 2.1: The Kariakoo Market, located in Dar es Salaam,

the biggest in Tanzania
Picture source: Mwananchi Newspaper
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Male employees (61.8%) slightly edge female employees (60.4%) in the
agriculture, forestry and fishing industry, while female employees dominate
the services industry (35.2%). In the manufacturing industry, the percentage
of male employees (11.3%) is more than double that of female employees
(4.5%). By sector, majority of the labor force in Tanzania (58.4%) work on their
own or family farm, followed by private business not related to farming
(22.7%), and household/other economic activities (7.6%).

Figure 2.4: Percentage of total employment by main industry

for persons aged 15 years and above
Source: Integrated Labour Force Survey 2020/21

Unemployment and underemployment remain key challenges,
especially for youth. However, the rate of unemployment in Tanzania
had slightly declined from 10.5% in 2014 to 9.3% in 2020/21. For both
periods, unemployment rate among females was higher compared
to male, almost twice that of male. Unemployment was also highest
among youth (15-35 years). Employment for youth is therefore a concern,
considering that every year our colleges and universities produce many
youth who enter the labor market. Women, including female youth,
are mostly affected by unemployment. Youth unemployment rate has
increased from 12.1% in 2014 to 21.6% in 2020/21 and is higher in Zanzibar.

In  terms of underemployment, statistics show a decline in
underemployment when we compare the integrated labor survey of 2014
to that of 2020/21. The underemployment rate for Tanzania has decreased
from 11.8% in 2014 to 11.0% in 2020/21. Underemployment has decreased
more among females, from 11.9% in 2014 to 92% in 2020/21 and has
increased among males, from 11.7% in 2014 to 12.7% in 2020/21. In Tanzania
Mainland, the rate stands at 10.9%, decreasing from 11.8% in 2014, while
in Zanzibar it stands at 159% in 2020/21, decreasing from 11.2% in 2014.
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LHRCisoftheviewthat, thereisstillinsufficientlinksand alignments between
the population policy and macro and micro economic development. For
instance, itisnotcertain how and towhat extentthe investment do, fiscaland
monetary policies are designed or implemented in a way that they respond
directly to the dynamism of the population. The proportionality between
improved business environments, business expansion and employment
rates is difficult to establish. As such, LHRC calls for harmonization of all
these policies plus the one on education and vocational training because
presence of skilled labor is one of attributing factors considered in assessing
business environment globally.

2.5. Business Environment

2.5.1. Variables and Pillars of Business Environment: General Trend
Basing on various standards set globally e.g. by the World Bank (WB) and
the African Development Bank (AfDB), business climate or operating
environment can be measured by considering a number of variables or pillars
including (a) efficiency of regulatory institutions e.g. settling investment
disputes; (b) infrastructural development; (c) macroeconomic trends; (d)
market efficiency; (e) labor market efficiency e.g. skilled labor; (f) financial
market efficiency e.g. availability, affordability and soundness of banking
sector; (g) technological readiness e.g. presence of latest technologies; and,
(h) innovation e.g. availability of experts.

Figure 2.5 below indicates the most problematic factors for doing business —
based on the The Global Competitiveness Index 2017-2018 Edition.

Figure 2.5: Most problematic factors for doing business
Source: \World Economic Forum, Executive Opinion Survey 2017
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The financial efficiency, tax policy and infrastructural development seem
to be on top of priorities when a country wants to improve its business
environments. At national level, Tanzania is ranked at an average position
globally on the list of countries with best enabling business environments.
For instance, the country is ranked 141 among 190 economies in the ease
of doing business, according to the latest World Bank annual ratings
as Figure 2.6 shows.

Figure 2.6: Annual rankings on ease of doing business in Tanzania (2012 to 2019)
Source: World Bank, 2019

The rank of Tanzania improved to 141 in 2019 from 144 in 2018. However,
looking at the figure above, the country has generally recorded regressive
development e.g. from being at the 132" position to over 140%" ranking.
Factors attributing to the regression were not immediately obtained. But
generally, it is obvious that, much more efforts are needed to make business
environments conducive for everyone.

Someoftheinvestorsconsulted duringthissurveywereconcernedwithbeing
‘over-regulated’'and‘heavytaxburdens. Forinstance,onebusinesscould have
over 10 regulatory authorities including on standards (TBS), revenue (TRA),
occupational health (OSHA), environments (NEMC), registration (BRELA),
immigration, land, sectorial board, fire and rescue, workers compensation
fund (WCF), social security, labor, LGAs, and others depending on the nature
of the business. All these have financial implications. Each of the authorities
have distinct mandates but with possibilities of being duplicated.

Aninvestorin DaresSalaam told thesurveyteam inJuly 2022 that, being over-
regulated with heavy financial burdens (running costs) could compromise
with adherence of some labor or other standards e.g. inability to ensure safe
working environments. ‘Employers would definitely concentrate to find all
possible ways of maximizing profit, through tax evasions or other means
which, some can be to the detriment of the workers .., he remarked.
While LHRC does not subscribe to that perspective, it is, however, calls for
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mitigation of challenges which the business actors are facing. Some of
the challenges could have direct adverse implications to the very rights of
workers, consumers and even government. This is a case especially because
there are insufficient protection mechanisms by the State's machineries as
it is explained in subsequent sections of this report.

2.5.2. Tanzanian’s Efforts to Improve Business Environment: FYDPIII's
Mission

As itis said earlier on, the country implements the FYDP |1l (2021/22-2025/26).
This plan sets hundreds of aspirations on macro and micro developments.
One of the strategies reflected in this national plan is an improvement of
micro-development through improved macro-economic performance.
The infrastructural development is one of the factors indicated to facilitate
fostering of performance. The other one, relevant to this survey, is an
improvement of business environment.

The Government mentionsseveral measurestaken toimprove such business
environment, including the following (here-in-under reproduced):-

i) Streamlining the procedures for obtaining various permits and other
services with the view to reducing the cost of doing business. For
instance, between 2017/18 and 2020/21,a number of fees and penalties
related to agricultural and livestock subsectors were abolished
through Finance Act. Further, the mandate for administration of
food and cosmetics was moved from former TFDA (now TMDA) to
TBS in order to remove the duplication of mandates. In 2019/20 a total
of 60 different fees and charges related business licenses, permits
and registration certificates including inspections which were
administered by the FCC, BRELA, TBS, OSHA, and Fire and Rescues
levies were abolished.

i Various institutions have introduced electronic systems in delivering
services. These include Online Registration Systems for registration of
business enterprises, business names, trade and service marks, patent
rights and industrial licenses;, Online Business Licensing through
National Business Portal: Tanzania Electronic Single Window System
(TeSWS) for simplification of cargo clearance at the ports and other
border posts; Online issuance of licenses and permits by OSHA, TMDA,
TBS, NEMC and Ministry of Agriculture, Ministry of Natural Resources
and Tourism; introduction of GePG for payment of fees, penalties; and
introduction of Online Passport, VISA and work and resident permit.

i) The Government has established One Stop Boarder Posts at Rusumo,
Mutukula, Holili, Kabanga, Horohoro, Sirari, Namanga and Tunduma
in order to simplify cargo clearance.

iv) The number of roadblocks along the central corridor has been
reduced from 15 to three (3). The reduction of roadblocks has reduced
time and cost in transportation of transit goods.
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V) Improving the One Stop Centre at Tanzania Investment Center (TIC)
by increasing the number of institutions operating under the center
to 11.

Moreover, the government in collaboration with private sector formulated
Blueprint for Regulatory Reforms to Improve Business Environment (of
April 2018), which this survey has reviewed as well. The said blueprint is now
regarded as the main framework for enabling a holistic review of business-
enabling environments (BEE) in order to improve the business climate in
Tanzania, without compromising oversight mandates of the government.

The Blueprint indicates that, the current Tanzania's business regulatory
regime is characterized by high compliance costs in monetary terms and
time in starting and operating businesses. Furthermore, there is also a
multiplicity of often overlapping mandates in some laws and regulations.
Indeed, this is the same perspective the survey at hand heard from various
business enterprises consulted in July 2022.

In order to address all these challenges, it is proposed that BEE reforms be
guided by, among others, the following principles:-

i) Separate revenue motives from the regulatory rationale of the
regulatory agencies: The main objective of license fees and charges
should not be revenue collection. They should instead be charged to
cater for the cost of providing services or administration.

i Consolidate similar regulations and avoid overlaps: Related aspects/
areas for regulation should be mandated to a single regulatory
agency or administered through one-stop service centers in order
to enhance coordination and minimize transaction costs/regulatory
burden on the part of the private sector (it will also minimize costs on
the side of the government).

i) Treat regulations as integral part of trade policy, competitiveness,
protection of consumers, etc.: In as much as applicable, the regulatory
framework should be engineered to serve as an instrument of trade
policy.

iv) Carry out Regulatory Impact Assessment (RIA) for all future regulation
proposals: It should be mandatory for all regulations and LGA by-laws
which are likely to impact upon a substantial part of the business
community to undergo a detailed Regulatory Impact Assessment.

It is unfortunate that, standards pertaining human rights in the business
sector have not been considered as part of pre-requisite factors for business
environment. Even the recently adopted Blueprint for Regulatory Reforms
to Improve Business Environment (of April 2018) does not fully adopt the
spirit of UNGPBHR of 2011. May be, the ‘protection’ is probably the most
echoed pillar of UN's guiding principles.
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LHRC reiterates a need for national based guidelines, policy and legal
frameworks to reflect and incorporate all principles stipulated under the
UNGPBHR of 2011. In this way, the business environments will be regulated
in accordance with international human rights standards.

2.6. Legal Regulatory Frameworks of Business in Tanzania

Business operations in Tanzania are regulated by various national, regional,
and international legal and institutional frameworks. At international level,
there is the World Trade Organization (WTQO) which provides the global rules
of trade between nations to ensure that trade flows as smoothly, predictably
and freely as possible. Of particular note is the General Agreement on Tariffs
and Trade (GATT) - a legal agreement between many countries which seeks
to promote international trade by reducing or eliminating trade barriers
such as tariffs or quotas.

Moreover, there are OECD Guidelines for Multinational Enterprises, bilateral
and multilateral agreements on trade that Tanzania is part of. Additionally,
there ae various instruments relating to conduct of businesses, including
the International Covenant on Economic, Social and Cultural Rights of
1966 (ICESCR); the already mentioned UNGPBHR of 2011; ILO's conventions
(discussed in chapter three of this report); etc. At regional level, business/
trade environment in Tanzania is governed by various instruments relating
to trade, human rights, and investment adopted under the East Africa
Community (EAC), Southern African Development Community (SADC) and
the African Union (AU), including treaties establishing these organizations.

At national level, there are laws and regulations that government businesses.
These include the Constitution of the United Republic of Tanzania of 1977,
the Tanzania Investment Act, 1997 (No. 26 of 1997); the Financial Laws
(Miscellaneous Amendments) Act, 1997 (Act No. 27 of 1997); the Capital
Markets and Securities Act, 1994 (No. 5 of 1994); the Mining Act of 2010; the
Bank of Tanzania Act, 2006; the Land Act, 1999 (No. 4 of 1999): the Village
Land Act, 1999 (No. 5 of 1999): the Banking and Financial Institutions Act,
2006; the Value Added Tax Act, 2014 the Immigration Act, CAP 54 (R.E.
2016); the Business Licensing Act, Cap. 208; the Employment and Labour
Relations Act, 2004: and, the Workmen's Compensation Act, 2008. There are
also laws that establish various authorities that regulate the business sector,
including TIC, BRELA, TRA, OSHA and NEMC indicated in various chapters
of this report.

Below is a brief analysis of the performance of some of the regulatory

agencies with mandates to regulate business practices and environments
generally.
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2.7. Effectiveness and Performance of Regulatory
Authorities

2.7.1. Establishment of Some of the Authorities in Business Sector

As it was hinted earlier on, there are several several regulatory agencies
(authorities) established to regulate the different types of business ventures.
These key one in the context (scope) of this study include the Occupational
Health and Safety Authority (OSHA); the Tanzania Revenue Authority (TRA);
the Tanzania Bureau of Standards (TBS); the Tanzania Fair Competition
Commission (FCC); the Social Security Regulatory Authority (SSRA); the Land
Transport Regulatory Authority (LATRA); the Tanzania Communications
Regulatory Authority (TCRA); the Tanzania Medicines and Medical Devices
Authority (TMDA): and, the National Environmental Management Council
(NEMC).

Despite differed mandates basing on the statutory functions of these
authorities, in general terms, they all discharge registration and oversight
functions including inspection and monitoring of businesses - to check
compliance with relevant laws and regulations. For instance:

i) OSHA: Governed by the Occupational Health and Safety Act, 2003.
It is tasked with overseeing working environment eg. free from
occupational hazards.

i) NEMC: Governed by the Environmental Management Act, 2004. It
enforces compliance of the national environmental quality standards
e.g. management of the environmental impact assessments (EIA).

i) TMDA: Governed by the Tanzania Medicines and Medical Devices
Act, Cap. 219 of 2019. It regulates medicines, medical devices and
diagnostics.

iv) TBS: Governed by the Standards Act, 2009 (amended by Finance Act,
No. 8 of 2019). Regulating food and cosmetics, including registration
of food and cosmetic products, licensing of premises, import and
export control, inspection of premises, disposal of unfit products, recall
from the market, post marketing surveillance, food borne diseases
surveillance and control of advertisements.

V) LATRA: Governed by Land Transport Regulatory Authority Act, 2019. It
issues, renews and cancels permits or licenses; establishes standards
for regulated goods and services; regulates rates and charges;
coordinates land transport safety activities, monitor the performance
of the regulated sectors, including levels of investment, availability of
safe, quality and standards of services, cost of services, efficiency of
production and distribution of services; etc.

Vi) TFCC:.Governed bythe Tanzania Fair Competition Act,2003. It develope
and promotee policies for enhancing competition and consumer
welfare; investigate impediments to competition, including entry
into and exit from markets, in the economy as a whole or in particular
sectors' etc.
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SSRA: Governed by the Social Security Regulatory Authority Act,
2008. It protects and safeguards the interests of members; monitors
and reviews regularly the performance of die social security sector;
facilitates extension of social security coverage to non-covered areas
including informal groups; etc.

TCRA: Governed by the Tanzania Communications Regulatory
Authority Act, 2003. Protects the interest of consumers; financial
viability of efficient suppliers; promotes the availability of regulated
services to all consumers; promotes effective competition and
economic efficiency; etc.

BRELA: Operates under the Government Executive Agencies Act, 1997.
Registration of business ventures e.g. companies, business names,
etc.; regulating the same including on matters pertaining industrial
licensing, creativity in artistic, literary works, intellectual property, etc.
TRA: Governed by various laws including the Tanzania Revenue
Authority Act of 1995. It assess, collect and account for all revenues,
etc.

State of Performance of Regulatory Authorities

2.7.2.1. Overview of the Performance: More Reforms are Desired
Basing on the BEE principles (reflected in the Blueprint for Regulatory
Reforms to Improve Business Environment of April 2018 mentioned
above; and, among others, relevant principles under the UNGPBHR of
2011, is evident that more efforts are needed to bring these authorities
into required level of standards. Key among other challenges are
relating to institutional capacities e.g. inability to conduct physical
monitoring to business establishments all over the country.

Principle 1(3) of the UNGPBHR, inter alia, requires States to ‘enforce
laws that are aimed at, or have the effect of, requiring business
enterprises to respect human rights, and periodically to assess the
adequacy of such laws and address any gaps.’ The current legal
frameworks governing such and all other regulatory authorities do
not reflect this UN's requirement.

Moreover, the said regulatory frameworks are yet to embrace the said
BEE principlese.g.there are still some overlapping of mandates which
the business actors feel to have been over-regulated and financially
burdened. As said earlier, these realities seem to have adverse
implications to the human rights e.g. circumstances compel them
to overlook or forego some of labour standards in order to operate
through tightened business environment. Findings on specific
issues of concern like awareness, proximity of services, institutional

capacities, etc. of the regulatory authorities are presented below.
2.7.2.2. Awareness about Regulatory Authorities
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Awareness about regulatory authorities that regulate the business
sector and the functionsthey perform continues to be anissue among
community members. However, a slight progress has been observed
compared to the situation in the previous survey.

Nearly a quarter of respondents (24%) said they had a good
awareness about the regulatory authorities, increasing from 16%
in the previous survey. Those who did not have a good awareness
of the regulatory authorities constituted just over two-thirds of
the respondents (68.7%), while the remaining 7.3% said they were
not sure. Percentage of awareness was slightly higher among
male community members compared to female community
members who responded to the survey, at 25% and 23% respectively.
Among those who said they had a good awareness about the
regulatory authorities and the functions they perform, three quarters
(76.5%) said they had ever engaged the authorities.
Figure 2.7: %Responses of community members on

engaging regulatory authorities (N=813)
Source: Field data, 2022

Awareness about authorities regulating the business sector was
found to be slightly higher among workers who respondents
to the survey than community members. A third of workers
(301%) claimed to know about the regulatory authorities,
increasing from 16% in the previous survey, while just over two thirds
(62.8%) said they did not. The remaining 7% said they were not sure.
However, when it came to engagement of regulatory authorities, a
much smaller percentage of workers (11%) among those who said they
know the regulatory authorities and the functions they perform said
they had engaged regulatory authorities compared to community
members (76.5%).
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Figure 2.8: %Responses of workers embers on engaging

regulatory authorities (N=667)
Source: Field data, 2022

TRA retained the most popular regulatory authority label among both
communitymembersandworkers,followed by OSHAand NEMC.Other
regulatory authorities that were mentioned commonly mentioned by
respondentsduring interviewsinclude LATRA, TBS,and WCF. WCF was
obviously more popular among workers. In terms of engagement, the
survey found that community members had most engaged NEMC
while majority of interviewed workers who have a good awareness of
regulatory authorities claimed OSHA was mostly known by workers.
OtherregulatoryauthoritiessuchasTFCC, TMDA,SSRA, and TCRAwere
lessknownbymajorityofrespondents,especiallycommunitymembers.

2.7.3. Scope and Coverage of Regulatory Authorities

The survey on business and human rights sought to determine coverage of
regulatory authorities and the extent to which they engage with community
members and workers at the surveyed workplaces. In terms of coverage,
LHRC has observed that most regulatory authorities operate at zonal level,
which makes it difficult for them to reach as many people as possible. For
instance, OSHA is headquartered in Dar e Salaam Region, supported by
six zonal offices in Arusha (Northern Zone), Mwanza (Lake Zone), Dodoma
(Central Zone), Mbeya (Southern Highlands Zone), and Mtwara (Southern
Zone). In Dodoma, the survey found that TMDA operates at zonal level,
namely Eastern Zone, Northern Zone, Central Zone, Eastern Lake Zone,
Western Lake Zone, Southern High Lands, Western Zone and Southern Zone.
NEMC also has zonal offices in the seven zones.

The distance between the regulatory authorities and the people might
explain why most workers and community members are unaware of key
regulatory authorities and the functions they perform. Moving forward,
increasing coverage, at regional and district level shall increase community
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and workers’ engagement of the authorities in regulating the business
sector and make it easier for these groups to access them in case of any
challenge or problem faced.

2.7.4. Financial and Staff Capacity of Regulatory Authorities

Regulatory authority officials who responded to the survey on business
and human rights were asked whether, overall, regulatory authorities have
sufficient capacity to execute all mandated activities in line with expected
statutory standards. Nearly two thirds (64.5%) said they do, while another
third (32.3%) said they did not. The remaining 3.2% said they were not sure.

Figure 2.9: % Responses of regulatory authority officials on regulatory
authorities having have sufficient capacity to execute all mandated activities

in line with the expected statutory standards (N=31)
Source: Field data, 2022

When asked about specific capacity gaps, majority of respondents, nearly
a half, mentioned other gaps, followed by 29.4% who mentioned lack of
sufficient resources as the biggest capacity gap, and 17.6% who mentioned
lack of sufficient skilled officers as the biggest concern. The remaining 6% of
the respondents mentioned lack of equipment and other facilities as a key
capacity issue.

Financial and staff capacity concerns were raised by various regulatory
officials who were interviewed. For instance, in Dar es Salaam, the survey
team interviewed a LATRA official who identified financial capacity as a
key obstacle in effectively operating in 25 regions of Tanzania Mainland,
followed by shortage of manpower. To mitigate this challenge, the official
mentioned that they work closely with the Traffic Police to assist with
the inspection function. However another LATRA official in Iringa painted
a different picture, noting that shortage of staff is not really a challenge
since the regulatory authority has invested much on ICT systems,
such that one person can cover the whole region by using the system.
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In Dodoma, TMDA official also expressed concern over financial capacity of
the regulatory authority but added that it has not prevented them from
performing well and awarded a Maturity Level 3 status for setting up a
robust medicines regulatory system (the first of its kind in Africa) by the
World Health Organization (WHO).

Financialcapacityconcernswerealsoexpressed by OSHA officialsin Dodoma,
Mwanza,andTanga,whosaiditdifficultforthemconductinspectionsregularly
at all workplaces in Tanzania Mainland due to budgetary constraints. In
Mwanza, one of the OSHA officers claimed that there are only three technical
staff in for the Lake Zone, which makes it difficult to provide quality services
across all regions in the zone. However, in Arusha, OSHA Zonal Office official
indicated that finances are not an issue, as they are even building their own
offices and sent the Central Government as dividends Tshs. 5 billion in 2021.

2.7.5. Sufficiency of Legal Mandates of Regulatory Authorities

Regulatory authority officials who responded to the survey were also asked
to comment on the adequacy of the legal framework regulation of the
business sector. More specifically, they were asked whether the scope of the
legal mandate vested on their regulatory authorities is sufficient to ensure
effective performance. Majority of them (35.5%) said their legal mandate is
somewhat sufficient to ensure effective performance (generally), followed
by those who felt it is only somewhat sufficient (29%), 19% who said it is
very sufficient. Only 16.2% of the respondents said the legal mandate is
not sufficient to guarantee effective performance from their regulatory
authorities.

Figure 2.10: % Responses of regulatory authority officials on sufficiency of their

legal mandate to ensure effective performance (N=31)
Source: Field data, 2022
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2.7.6. Common Challenges faced by Regulatory Authorities

Despite the good work done by regulatory authorities, it appears they still
have a lot to do to address issues and challenges in the business sector. We
have seen above issues raised by workers at some of the surveyed workplaces
regarding OSHA for example, including lack of regular inspection and
allegations of corruption.

Some of the TRA officials have been accused of harassing businesses, while
at the same questions are being raised regarding the fairness of taxes.
Some of the regulatory authorities like NEMC have also been said not to
take immediate and appropriate action at times, including regarding the
reports of air pollution in Tanga (industrial air pollution by Neelkanth). So,
there are various challenges that need to be addressed by the Government
through these regulatory authorities in line with State's duty to protect
human rights and provide remedy in the business sector. These challenges
are summarized and briefly discussed below.

i) Overlapping mandate of regulatory authorities
Regulatory authority officials who responded to the survey were asked
whether there is a problem of overlapping of responsibilities/duties/
mandate among regulatory authorities. Over half of them (58%) said
such a problem exists, followed by 35.5% who said there is no such
problem, and 6.5% who said they were not sure.

Figure 2.11: %Responses of regulatory authority officials on
whether there is a problem of overlapping of responsibilities/duties/mandate

among regulatory authorities (N=31)
Source: Field data, 2022
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In Mtwara, an official at the Cashewnut Board pointed that there is an
overlapping function with TBS when it comes to checking quality of
production, while an official at OSHA said there are some overlapping
functions between OSHA, NEMC, and FIRE, in terms of checking
compliance with the obligation of occupational health and safety.
Overlapping challenges with regards to local content requirements
in the mining sector have also been discussed above.

Shortages of budget and staff, especially technical staff

As discussed above, shortage of staff, especially technical staff, was
also highlighted as a challenge, especially for OSHA. In Arusha, it
was reported that there were only 10 staff members to cover the
Northern Zone regions of Arusha, Kilimanjaro, Tanga, and Manyara.
Budgetary constraints especially affect provision of services provided
by regulatory authorities in remote places.

Shortage of vehicles and working equipment

Shortage of vehicles and proper or modern working equipment
among regulatory authorities, including OSHA, was identified as a
challenge in Arusha.

Lack of awareness about applicable human rights standards in
business

Lack of awareness about applicable international human rights
standards was also observed among some of the regulatory officials
who were interviewed. Only 35.5% of the respondents indicated they
were aware of human rights standards applicable in the business
sector. Another 35.5% said they were not aware, while the remaining
39% said they were not sure. Nevertheless, nearly all of them (90.3%)
acknowledged that observation of human rights norms in business
practices is important.

Corruption

Corruption amongst regulatory authority officials was said to be
a challenge by workers and community members in most of the
surveyed regions, including Pwani, Mtwara, Mwanza, Dodoma, Mbeya,
Geita, and Mara. Corrupt regulatory officials were said to contribute
to smuggling of goods along the borders, including counterfeit and
substandard goods. However, in Mara, it was reported by a TRA official
the introduction of One Stop Border Post (OSBP) has increased
efficiency in curbing smuggling along the border with Kenya.

Poor enforcement of laws and regulations

Some of the community members and LGA officials who responded
to the survey lamented poor enforcement of laws and regulations
for non-compliance among businesses, especially in Dar es Salaam,
Geita, and Mara.
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vii) Narrow tax base for TRA
AsdiscussedinChapterFourofthisreport,narrowtaxbaseisachallenge
inrevenuecollection,whichmeansafewpeoplehavetocarrytheburden
of tax collection on behalf of others, leaving room for tax avoidance
and evasion. In Morogoro, a TRA official noted that they have not been
able to fully tap into the digital business in terms of revenue collection.

viii) Political interference
In  Tanga, interference of politicians and leaders in the
affairs of regulatory authorities was also said to affect
performance of regulatory authorities. Similar allegations
were made during interview with one respondent in Dodoma.

ix)  Lack of coordination with other government authorities
In Tanga, the survey found that poor coordination and cooperation
between regulatory authorities and other government institutions,
including LGAs, affects performance of regulatory authorities.

X) Monitoring and evaluation

Recent CAG report has identified poor monitoring and evaluation
of TBS performance as a challenge. In Mbeya, one corporate official
recommended for regulatory authorities to develop a comprehensive
compliance programme for businesses which shall incorporate a
special monitoring mechanism to measure performance. He also
Automatic Universal Checklist System (AUCS) could help regulatory
authorities in checking compliance and overlapping of tasks.

Xi) Inadequate knowledge of tax laws among taxpayers and
technological challenges
A TRA official in Dar es Salaam revealed that inadequate knowledge
of tax laws among taxpayers is one of the challenges that the
regulatory authority faces in revenue collection. He also pointed out
technological challenge, contributing to tax avoidance and evasion.

2.7.7. Positive developments and best practices by regulatory
authorities

The survey on business and human rights was informed about several

positive developments and best practices achieved and adopted by

regulatory authorities. These include:

i) Use of ICT and online systems to facilitate provision of services and
enhance consumer protection
Nearly all regulatory authorities, including TRA, BRELA, LATRAand TBS
have embraced or are embracing the use of ICT and online systems
to facilitate provision of services and also enhancing consumer
protection. In Mtwara, a TRA official told the survey team that online
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systems enable them to reach many people. It was also reported that
during the COVID-19 pandemic, TMDA developed and used a system
which enable them to attend to clients online and minimize physical
contacts.

Moreover, in Mbeya, it was reported that BRELA pioneered the online
registration system, that enables registration of companies online,
which has also been copied by other regulatory authorities. In Mara,
it was reported that TBS had made improvements on its Automated
Management Information System to facilitate application of import
clearance permit.

On the other hand, in Iringa, a LATRA official pointed out that the
regulatory authority now uses online system to perform its duties
more effectively, including use of GPS system to regulate speed.
He also mentioned that they were in the final stages of developing
e-ticketing system to enhance road transport consumer protection.

It is also noted that, on 18" August 2022, LATRA announced that it had
extendedthetestingperiodofthesystemfortwomonths,upto3lstAugust
2022, afterinitiallysettingthetestingperiodfrom1stAprilto30"June2022.

Recognition of TMDA by the WHO

The survey was informed that recently, in 2021, TMDA was recognized
by the World Health Organization (WHO) and accorded Maturity
Level-3, the best in Africa.

Education and awareness-raising programs using different
platforms, including social media

Some of the regulatory authorities, including EWURA and TRA, were
reported to be doing well in provision of education and awareness-
raising, including through social media platforms. However, EWURA
official in Mbeya expressed concern over budget for public awareness-
raising, calling upon the Government to increase budget for this item,
so that many more people can be reached, especially in rural areas.

Mediation

Some of the regulatory authorities such as EWURA, LATRA, and
TRA were found to have in place a mechanism to settle disputes
between businesses and customers or regulatory authorities
themselves through mediation. In Mbeya, a mediation chamber was
observed at EWURA, containing, among other things, a Bible and
a Quran. Any party not satisfied with the decision of the chamber
is allowed to appeal to judicial dispute-settlement mechanisms.
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v) Collaboration to ensure access to remedy
Some of the regulatory authorities have demonstrated flexibility in
collaborating with CSOs in facilitating access to remedy. For instance,
LHRC has worked WCF on several occasions to ensure victims of
workplace injury receive compensation.

vi)  Establishment of a call centre and consultation bureau by TRA
To reduce complaints from taxpayers and the general public, it was
reportedthatTRAhastakenseveralmeasures,includingestablishment
of a call centre and establishment of Taxpayers Consultation Bureau,
an avenue for reporting tax evasion and integrity-related complaints.

2.8. Business Environment for Small-Scale Business
Enterprises

2.8.1. Some of Efforts to Support SMEs

There have been some attempts in Tanzania to support small and medium-
scale business actorsor enterprises commonly termed as SMEs. For instance,
there is SME Policy of 2003 (being reviewed) and by-laws regulating business
practices ofthe SMEsinevery LCAs e.g. market spaces and payment of levies.

Other legal and policy efforts on SMEs include formulation of the National
Microfinance Policy of 2017; the Mining Policy of 2009; and, an enactment of
the Microfinance Act of 2018 and Cooperative Societies Act, Cap. 211. There
are also tens of funding opportunities managed by the National Economic
Empowerment Council (NEEC) pursuant to the National Economic
Empowerment Policy of 2004 and the Economic Empowerment Act of
2004.

All these and others are generally intended to facilitate operation of SMEs.
For instance, the Mining Policy of 2009 directs inter alia, presence of public
funding scheme of the artisanal and small-scale miners (ASM), designating
specific or exclusive areas for ASMs, trainings, etc.

2.8.2. Challenges facing SMEs

Despitesuchnotableefforts,theaspectsofprotectioninthespiritof UNGPBHR
of 2011 is not strongly featuring in the current legal and policy frameworks
on SMEs. Moreover, much more efforts are needed for the aspirations e.qg.
financial supports, etc. indicated in such frameworks to be realized. The
SMEs are generally not eligible for the incentives which foreign or large
enterprisesseemtoenjoyunderthelawsgoverninginvestmentsandtaxation
(mentioned in subsequent parts of this report). The inclusion of vulnerable
gender groups into business enterprises and an interface of SMEs with
large enterprises in the same market or land spaces are not reflected in
those frameworks.
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Other key challenges observed from this survey include limited access to
financial services, inadequate capital, poor market access, competition with
foreign business enterprises for local market, corruption, delayed payments,
and poor infrastructure.

Moreover, lack of or minimal government support in post COVID-19 recovery
and presence of gender-based violence (GBV) especially in market places
were highlighted as challenges for SMEs. In Shinyanga, for instance, one
of the market traders alleged that women market traders are usually
asked for a sex bribe by market leaders in order to obtain market stalls.
Other issues of concern which make business environment unfavorable to
SMEs were mentioned during the survey to include:-

a) Lack of women-friendly environment/ sanitary conveniences
Most of the marketplaces that were visited, especially in Dar es Salaam
and Mwanza, were found to lack appropriate sanitary conveniences
for women, especially changing rooms and clean toilets. For instance,
in Dar es Salaam, this was observed at Kiwalani Market, where it was
reported that there were no changing rooms for women traders.

b) Unhygienic practices at food markets

Unhygienic environment was observed at some of the surveyed
marketplaces, including in Dar es Salaam and Dodoma. For
instance, at Majengo Market in Dodoma, toilets were found to be
unclean and without water. In Mwanza, surveyed marketplaces in
Nyamagana and llemela Districts were also found to fall short of
hygienic practices standard. Some traders at the markets, nearly all
being women, were also found selling food placed on the ground,
which is contrary to hygienic practices. When asked why they
were selling food items on the ground, most of them mentioned
lack of sufficient capital and inability to afford the market stalls.
Generally, the survey found that most market stalls at marketplaces
are occupied by male traders.

Picture 2.2: Women market traders found selling food
items on the floor at Mirongo Market in Mwanza Region
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Unsafe food storage practices were also observed at some of the
marketplaces. For instance, at Mkuyuni Market in Mwanza, some of
the traders were observed storing cooking oil in used water bottles,
without even bothering to wash or clean them first. When asked why
they do this, the traders said they could not afford proper packaging
and most of their customers are poor people.

At SIDO Market in Mbeya, interviewed market traders complained
about large quantities of wastes around the waste storage container,
which were also blocking the road, affecting passage of vehicles and
people. A similar same situation was observed at Mwanjelwa Market
in the region, Deep-Sea Fish Market in Tanga,and Soko Kuu Market in
Mtwara.

Picture 2.3: Large quantities of wastes observed
at Mwanjelwa Market in Mbeya

Unsatisfactory infrastructure and sanitation system at
marketplaces

In Shinyanga, some of the market traders complained about leaks
at their marketplaces, which they claim are not fixed or improved
despite the multiple levies they pay. In Mbeya, interviewed market
traders lamented inadequate drainage structures at SIDO Market,
contributed to dirty working environment. Overall, majority of
surveyed marketplaces, especially in Dar es Salaam, Mwanza,
and Mbeya, were found or said to have unsatisfactory market
infrastructure and sanitation systems, characterized by: drainage
deficiency; inadequate management of solid waste; lack of draining
structures to prevent water stagnation; and inadequate toilet facilities.
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Women, who constitute the majority of informal sector traders, are
disproportionately affected by unsatisfactory market infrastructure
and sanitation systems, putting them and the children they are
usually with at risk occupational diseases such as diarrhea.

Poor sales/ shortage of customers

At Majengo Market in Dodoma, one woman trader mentioned that
most market traders had expressed concern over doing business
at the new Job Ndugai Market because of location and distance.
She noted that while the market is good and modern, it experiences
shortage of customers, hence poor sales.In Mbeya, some traders were
said to avoid some of the allocated business places, including the
airport area, and move to other and already congested markets or
undesignated street areas due to lack or shortage of customers.

Lack of disability-friendly business environment

In Dar es Salaam, the survey found that some marketplaces, such
as Gezaulole Market, were not disability friendly. The Persons with
Disabilities Act of 2010 requires presence of universally accessible
public places including markets.

Low representation of women traders in leadership and decision-
making
Low representation of women traders in leadership was observed at
most of the marketplaces that were surveyed in Dar es Salaam and
Mwanza.

Loss of property

In Dar es Salaam, it was reported that the impact of various fires that
have occurred at marketplaces in the past couple of years, including
at the Kariakoo Market, have caused huge losses for market traders.
The situation was compounded by the fact that most of the traders
had not insured their businesses. Majority of them were also left in
huge debts that they could no longer pay since they lost everything
to the fires, forced to start over. As such, the Government has had to
plead with financial institutions to give the affected traders more time
for repayment.

Payment of different types of market levies

Some of the market traders who responded to the survey
complained about multiple market levies that they have to pay
at marketplaces. For instance, in Dodoma one trader said that
they are charged market levy for goods at the entrance and again
when they are within the market premises (double taxation).
This challenge was identified by some of the market traders in Tanga.
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2.9. Business Environment During and After Covid-19

The country, Tanzania, has the Disaster Management Act of 2015 which
provides for guidelines and measurers for disaster prevention, preparedness,
mitigationsand response. The law also establishes the Disaster Management
Agency (DMA) and the Disaster Management Fund (DMF). Down to the
lower level of governance, there are also established (designated) Disaster
Management Committees at the regional, district, ward and village levels.

Section 3 of the Disaster Management Act of 2015 defines ‘disaster’ (being
paraphrased here) as an occurrence whether being natural or man-
made calamity which causes significant disruption of the function of the
community or an impact which exceed the capacity of that the community
to cope with the incident. Therefore, pandemics like COVID-19 are supposed
to be managed under the mandates of this law.

The government of Tanzania responded quite swiftly and effectively to an
outbreak of COVID-19. Most of the health protocols devised by the World
Health Organizations (WHO), which were supposed to be applicable
throughout the world were incepted by Tanzania as well. Those include
social distance, use of face masks, sanitizers, etc. At the peak of this pandemic
(around 2019/2020), schools and office were closed, and the business
operations went down.

Tanzania adopted the contingency plan termed as National COVID-19
Response Plan (NCRP) in March 2019. However, it focused more on medical
response to this pandemic. There no comprehensive contingency plan for
business sector.

Picture 2.4: Hon. Ummy Mwalimu, who led the ministry of health during the

difficult period of the Covid19 pandemic in 2020 and 2021
Picture source: MoH
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But the government reportedly received some financial supports from
regional and international financial institutions including the AfDB and
IMF. For instance, it is indicated that on 14" October 2020, the African
Development Bank Group approved the COVID-19 Crisis Response Budget
Support Program (TCRBSP) for Tanzania. The said NCRP needed a budget of
TZS 250 billion (USD 109 million) to facilitate development and coordination
of mitigation measures as well as mobilizing resources. The said plan was
also aimed at preventing and detecting the threats posed by this pandemic.
The funding support (loan) from the AfDB was intended to build economic
resilience while mitigating the socio-economic and health impacts of the
pandemic, especially on local businesses and health systems.

That and other supports on COVID-19 seemed to work very well on part of
strengthening health system. However, the safeguard of economic resilience
against the shocks of COVID-19 remained to be insufficient to date.

The Disaster Management Act of 2015 requires creation or an enhancement
of mechanisms for post disaster recovery and rehabilitation. Assumingly,
economic bailout in terms of financial supports, mitigation of banking
interest rests or tax reliefs could have been some of such mechanisms. This
was not a case basing on the opinions of the interviewees consulted during
this survey. As a result of that situation, the impact of COVID-19 necessitated
some actions by the business enterprises which had implications to the
welfare of the workers including retrenchments to economize production
and running of businesses.

This (i.e. retrenchment) was reported in nearly all surveyed regions.
For instance, at Musoma Fish Processors, it was revealed that
COVID-19 impact led to decrease in production and consequently
necessitated reduction of number of workers in the production section.
The Chai Bora Limited also did the same. For instance, on 2@ September
2021, this company wrote a notification letter to TUICO Iringa regional office
onitsintention to reduce a number of workers. The COVID-19's impacts were
mentioned as reasons attributed to this move as an extract of the letter is
indicated below.
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KATIBU TUICO MKOA,
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P.OBOx 1134,
IRINGA
Ndugu,
' YAH: MWALIKO WA KIKAQ CHA MAJADILIAND KUHUSIANA NA ZOEZI LA UPUNGUZAN WA WAFANYAKAZI.

Tafadhli rejea kichwa cha habari hapo juu.

Ukiwa kama mdau [TUICO) wa Kampuni ya Chai bora Limited, tunapenda kukutaarifu rasmi kuwa Kampuni
wa Chai Bora inapitia ch za ki i kwa i kipindi cha miaka mitatu iliyopita, kutokana
na kushuka kwa bidhaa zetu sokoni pia kwa ujumla kutetereka kwa uchumi duniani kulike cababishwa na
ugonjwa wa UVIKD-19 [COVID -19) tangu mwanzoni mwa mwaka 2020. Kwa sasa Kampuni inashindwa

kumudu gharama za uend ._haji za kila siku, kulipa mishahara, kulipa madeni benki na kufikia viwango
stahiki vya uzalishaji

Hivye, Kampuni imeamua kufanya mabadiliko katika mfumo na utaratibu wake wa uwendeshaji na uzalishaji

ji iushi ji, lengo ikiwa ni kuimarisha
il kuweza kujiendesha kwa gharama za
ufamsi na kujiendesha kwa faida. Hivyo, zoezi hili litajumuisha kufunga baadhi ya |dara, Vitenge ndani ya
idara na baadhi ya kazi ili Kampuni iweze kujiendesha.
jitihada nyingi ili kukabilisna na changamoto hizi juu, kwa
e o . biashara gharama na kubinafsisha basdhi ya shughuli
§ wateja

hind: i lizopo kutoka nje
s zake, lakini bada jitihada hiz na zilizopo

- kushindikana,
lufikia malengo ya kuwera kuendelea na Kampuni kuwepo,baada ya kufanya jitihada :ut: U: |r'"mw e
. uli L
e wamua kubadili namna ya sendeshaji wa baadhi ya shughuli zetu. A fanyaka
" i b :
Kampuni Imeamm fsishwa na hiwo kufunga baadhi ya vitenge huslka, lupunguza lmad.hl i i
uendeshaji zitabinafs baadhi ya

i T ipo tena, na majuk yao

wake ambao nafasi zao hazipe .. " e
i inasikitika sana kufikia hatua hii ya mabadilike, lakini im e
Vorapui ha hiachara kiushindani na kuifanya iwe endelevu.

kuchukua hatua hizi il kuinusur

e B kato mzima. Tunzamini mtawezd
ifa kwenu nyote ili muwsze kujitayarisha kwa mchakal
kwa hiyo, hii ni taarifa i e
iriki tika jambao hili .
kutupa ushinkiana kal o
e ngwa kufanyika tarehe 13 eptemba 2021, Ch

na zoezl hill umepa yafuataye

Hivyo menejimenti

Mkutana lwa ajili ya kukubalial

nAafi wanzia saa 4 asubuh kwa pamoja ny 2 mambo
a pamneja itazungums

asubu

nga, k ia saa

e S R Upadhyaya, T Cheee. 3, Desai
Nirectors:

Picture 2.5: Part of a letter from Chai Bora Company to TUICO inviting the trade
union to discuss retrenchment of workers following the COVID-19 pandemic

The pandemic also affected exports of goods. For instance, the Mufindi Tea
and Coffee Limited’s Human Resources Manager told the survey team in
June 2022 that, around 90% of the tea produced this company is normally
exported, especially to an international auction in Mombasa, Kenya. But,
when the border was closed because of the pandemic, they could not
export tea. The same impact was felt at Trianon Investment Ltd in Tanga.
In Mtwara, it was reported that the COVID-19 caused fewer containers
to arrive at the wusually busy Mtwara Port and affected business.
It was also reported that some of the investors, including Indian investors,

closed business and fled the region. Business was also to be difficult among
market traders at various marketplaces.

Overall, employers and workers in the tourism and hospitality industries
were affected the most in terms of loss in production, loss in sales revenue,
and loss in employment. For instance, in Iringa interviewed hotel workers at
Mount Royal Hotel and Queen Esther Hotel revealed that their wages were
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reduced by 10% and 30% respectively in 2019/2020. In Arusha, it was reported
that many workers at tourist companies lost their jobs as the companies
shut down due to the pandemic, and some never got them back, including
at Mama Africa Tour Company. A former driver at one of the tourist
companies told the survey team that his wife left him after he lost his job
due to the pandemic and staying at home without home for a long time.

Many truck drivers moving goods to nearby countries were also said to have
lost their jobs because of the pandemic, as borders were closed, and business
slowed down. Those who retained their jobs experienced reduced and
delayed wages, as revealed by one of the interviewed truck drivers in Iringa.

Moreover, for those engaged in cross-border trading closure of borders
because of COVID-19 was a very big frustration for their businesses especially
in Mbeya, Mara, Kilimanjaro and Arusha regions as this survey was informed.

LHRC urges the government to initiate legal and policy reforms in order
to have in place comprehensive mechanisms for post-disasters recovery
and rehabilitation. This could be feasibly realized by amending the Disaster
Management Act of 2015 and formulating specific regulations on what is
proposed here. This should go together with the reform of fiscal policies
and laws e.g. by considering possibilities of financial bailout, mitigation of
banking interest rests or tax reliefs, etc. of the business enterprises.

As for an enhancement of business environment in general, LHRC urges the
government to ensure that all barriers to business enabling environment
(BEE) as indicated in the FYDP Ill, the Blueprint for Regulatory Reforms to
Improve Business Environment of April 2018 and so many other reports,
are addressed. There is a need to rollout an implementation of this
Blueprint of 2018 be designing monitoring and evaluation mechanisms
e.g. linked to accountability frameworks available such as reports on status
of implementation being table to the Parliament for deliberations and
directives.

Thirdly, all these proposed amendments and reforms should consider
the principles stipulated as standards under UNGPBHR of 2011. Specific
considerations should be on State’s obligations to protect, respect and
reinforce human rights standards through the oversight mechanisms
especially the regulatory authorities, some mentioned earlier. There
is a need also to strengthen the capacities of business associations
in order to make them part of the drivers of these desired changes.

Otherwise, LHRC also subscribes to recommendations made by other
stakeholders on strengthening business environment in the country.
One of the key stakeholders which has offered recommmendations on
several occasions is the Tanzania Private Sector Foundation (TPSF).
In one of its publications this survey had an attention on, the TPSF raised
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some views on reforms, which are relevant to date. Those ones included a

need to consider the following on ongoing reforms:-

i) Harmonizing local government taxation to remove excessive tax
burden on private enterprises.

i Streamlining work permit procedures.

i) Reviewing and amendment of licensing legislation to reduce the
cost of business establishment and continuation — the Business
Licensing Reform has been approved by the Government following
the consensus of stakeholders.

iv) Reviewing and revision of export — import procedures to reduce time
costs and corruption related costs.
V) Designing and implementation of a program for enhancing access to

commercial courts by SMEs.
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CHAPTER THREE
BUSINESS COMPLIANCE WITH LABOUR LAWS
AND STANDARDS

3.1. Labour Laws, Rights and Standards applicable in
Tanzania

Employment and labour issues in Tanzania are governed by domestic,
regional, and international laws, which provide for labour rights and
standards. At the international level, the starting point for protection of
labour rights are the Universal Declaration of Human Rights (UDHR) of
1948 and the International Covenant on Economic, Social and Cultural
Rights (ICESCR) of 1966. However, labour rights and standards have been
expanded in the conventions and other instruments of the International
Labour Organization (ILO). Tanzania has been a member of ILO since 1962,
working with the organization in different programmes, including labour
law compliance, and has ratified 37 ILO conventions relating to labour rights
and standards,”® including all 8 fundamental conventions.® These standards
recognize four core labour standards, namely: Freedom of association
and the effective recognition of the right to collective bargaining;
Elimination of all forms of forced and compulsory labour; Effective
abolition of child labour; and Elimination of discrimination in respect of
employment and occupation.

Other key conventions ratified by Tanzania include the Workmen's
Compensation (Accidents) Convention, 1925 (No. 17), the Minimum Age
(Industry) Convention (Revised), 1937 (No. 59), the Collective Bargaining
Convention, 1981 (No. 154) and the Working Environment (Air Pollution,
Noise and Vibration) Convention, 1977 (No. 148).” These conventions protect
fundamental labour rights of workers or employees, rights of employers and
duties of both employees and employers. These rights include the right
to freedom of association, right to non-discrimination, right to strike,
right to collective bargaining, right to fair remuneration, right to just
and favourable working conditions and right to compensation. They
are connected to the right to work, which is a fundamental human right
protected under UDHR, ICESCR and Convention on the Elimination of all

5 See ILO website at http/mwww.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:11200:0:NO:P11200_
COUNTRY_ID:103476, accessed 17" May 2022.

'® The eight ratified conventions are; Forced Labour Convention, 1930 (No. 29); Freedom of Association
and Protection of the Right to Organise Convention, 1948 (No. 87); Right to Organise and Collective
Bargaining Convention, 1949 (No. 98); Equal Remuneration Convention, 1951 (No. 100); Abolition of
Forced Labour Convention, 1957 (No. 105); Discrimination (Employment and Occupation) Convention,
1958 (No. 111); Minimum Age Convention, 1973 (No. 138); and Worst Forms of Child Labour Convention,
1999 (No.182).

7 Ibid. Note: The Working Environment (Air Pollution, Noise and Vibration) Convention was ratified with
reservations.
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formsofDiscrimination Against Women of 1979 (CEDAW),Bwhichalso provide
for the right to freedom of association,” right to non-discrimination,? right
to fair remuneration,? right to just and favourable working conditions,? right
to equal pay for equal work? and right to strike.?* Key regional conventions
ratified by Tanzania, such as the African Charter on Human and Peoples’
Rights of 1981 (ACHPR) and Protocol to the African Charter on Human and
Peoples' Rights on the Rights of Women in Africa, 2003 (Maputo Protocol),
also provide for these labour and human rights.?

In 1998, ILO adopted the Declaration on Fundamental Principles and
Rights at Work, under which member states agreed to respect core labour
standards. States, including Tanzania, also agreed to promote and realize
these standards, as contained in ILO fundamental labour conventions,
regardless of ratification status. These standards are also reflected in the UN
Guiding Principles on Business and Human Rights and the Ten Principles
of the UN Global Compact.

At national level, labour and employment relations are governed by
the Employment and Labour Relations Act [CAP. 366 R.E. 2019] (ELRA),
which provides for fundamental labour rights and standards, in line with
international labour standards. The law applies to all employees in Tanzania
Mainland, except to members of the Tanzania People's Defence Forces, the
Tanzania Police Force, Tanzania Prisons Service and the National Service.?®
ELRA prescribes the legal framework for effective and fair employment
relations and minimum standards regarding conditions of work and a
framework for voluntary collective bargaining. It gives effect to constitutional
provisions relating to labour and work; provides a framework for resolution
of labour disputes; and gives effect to the core ILO and other conventions
relating to labour or work as ratified by Tanzania.?” Fundamental rights and
protections provided under ELRA are prohibition of child labour, prohibition
of forced labour, prohibition of discrimination in the workplace, prohibition
of discrimination in trade unions and employer associations, employees’
right to freedom of association, employers' right to freedom of association
and rights of trade unions and employer associations.?®

'8 UDHR, Article 23(1); ICESCR, Article 6(1); CEDAW, Article 11(1)(a).

9 UDHR, Article 23(4); ICESCR, Article 8(1)(a).

20 UDHR, Article 23(2); CEDAW, Article 11(2).

21 UDHR, Article 23(3); ICESCR, Article 7(a).

22 UDHR, Article 23(1); ICESCR, Article 7(b); CEDAW, Article 11(1)(f).

2 UDHR, Article 23(2); CEDAW, Article 11(1)(d)

% |CESCR, Article 8(1)(d).

> See ACHPR, Articles 10 & 15; Maputo Protocol, Articles 2 & 13.

%6 Section 2(1) of ELRA.

27 1bid, Section 3.

28 Other domestic laws governing relations between employees/workers and employers in Tanzania
include: Constitution of the United Republic of Tanzania of 1977; Law of Contract Act, CAP 345 : Labour
Institutions Act, [CAP. 300 R.E. 2019]; Workers' Compensation Act, CAP 263, R.E. 2015; Non-Citizen
(Employment Regulations) Act, 2014; and Occupational Health and Safety Act, 2003.
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There are also rules, regulations and policies relating to labour and
employment. These include the Employment and Labour Relations (Code
of Good Practice) Rules, G.N. No. 42 of 2007; Labour Institutions (General)
Regulations 2017 (GN 45 2017); the national Employment Policy of 2008;
the Tripartite Code of Conduct on HIV/AIDS at the Workplace in Tanzania
Mainland of 2008; and the National Strategy for Gender Development of
2005.

This chapter examines the extent to which businesses complied with the
relevant labour laws and key labour standards on employment contracts,
working hours, remuneration, working conditions, compensation for injury
sustained at work, employment termination, leaves and social security in
the financial year 2021/2022. It also looks at adherence to labour rights of
freedom of association and collective bargaining, situation of forced and
child labour, situation of access to remedy in case of violation of labour and
human rights, and awareness of labour laws, rights, and duties. The Chapter
concludes by summarizing human rights violations resulting from non-
compliance with labour laws and standards.

3.2. Employment Contracts

The Law of Contract Act [CAP. 345 R.E. 2019] (LCA) defines a contract as an
agreement made by free consent of parties competent to contract, for a
lawful consideration and with a lawful object.?® Employment contracts are
legally-binding agreements between employers and employees, creating
rightsand dutiesfor both parties. The Employmentand Labour Relations Act
[CAP. 366 R.E. 2019] provides for three types of contracts with an employee,
namely:

] Contract for an unspecified period of time;

m Contract for a specified period for professional and managerial cadre;
and

m Contract for a specific task.

Both oral and written employment contracts are permissible under the
ELRA. However, where thereis no written employment contract an employer
must supply an employee with Written Statement of Particulars.*° Employer
has a duty to explain the written particulars to an employee if they do not
understand and keep the particulars for at least five years after termination.®
If employer fails to produce a written contract or written particulars in case
of labour dispute, such dispute may be decided against them3? Moreover,
an employee must work for more than 6 days in a month in order to qualify
for any rights stipulated in the employment contract.

22 |bid, Section 10.

30 According to Section 15(1) & (2), Written Statement of Particulars must contain: name, age, permanent
address, and sex of employee; place of recruitment; job description; date of commencement; form and
duration of the contract; place of work; hours of work; remuneration; and any other prescribed matter.

S lbid, Section 15(3) & (5).

52 |bid, Section 15(6).
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Payment of remuneration must be done monthly, or any other period
agreed between employer and employee, but an employee must be
provided with a written statement of particulars supporting remuneration
paid.3® The statement must contain: the name of employee; date, month
and year of payment; the name of employer or logo; employment or check
number; statutory deductions; other deductions; gross or basic salary; and
net salary.*

3.2.1. Workers with employment contracts

Overall, the survey found that there was a general improvement in terms
of provision of employment contracts. A total of 64.6% of workers who
responded to the survey said they had employment contracts, an increase
of 5.6% compared to the previous survey covering the period of 2020/21.

Figure 3.1: Status of employment contracts amongst

workers in 2020/21 and 2021/22
Source: Field data, 2022

In the previous survey the number of workers with employment contracts
had dropped significantly, as situation which was attributed to various
factors, including the COVID-19 pandemic and preference of employers for
short-term contracts. An increase in the number workers with employment
contracts during this reporting period is therefore a step in the right
direction, as the country and businesses continue to recover from the
negative impacts of the COVID-19 pandemic.

Percentage of workers with employment contracts was found to be high
in regions such as Kilimanjaro (90%), Mwanza (87%), Geita (86%), and Dar
es Salaam (81%). Regions which recorded lower percentage (less than
60%) of employment contracts included Tanga (59%), Dodoma (53%), and
Mtwara (52%). Mara Region recorded the lowest percentage of workers with

33 Regulation 13(1) & (2) of the Employment and Labour Relations General Regulations, GN. 47 of 2017.
34 |bid, Regulation 13(3).
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employment contracts, at 30%, decreasing from 54.76% in the previous
survey.Percentage of workers with employment contracts was higher
among male workers (67%), compared to female workers (61%). A third of
both male and female workers did not have employment contracts, as
shown in Figure 3.2 below.

Figure 3.2: Status of employment contracts among workers by sex
Source: Field data, 2022

Some of the interviewed respondents in regions such as Pwani, Mara, Iringa,
and Mtwara complained about working for three to seven years without
being given employment contracts. For instance, a worker at one of the
surveyed workplaces in Pwani Region claimed that she had worked for more
than five years without seeing any contract.*> In Mtwara, one the interviewed
respondents said, 1 have worked here for 7 years now but | am yet to receive
any contract. Surprisingly, when the inspectors come, they are told we have
contracts and shown signed contracts which we didn't sign..we are denied
our basic rights by not being provided with employment contracts’ *¢

Lack of trade union branches or such branches being ineffective was
identified as a factor contributing to lack of employment contracts. This was
especially revealed during interviews with workers in Iringa Region.*’

Preference of casual workers was also said to be another key reason for
employers not to provide employment contracts. This was said to be a tactic
used by employers to avoid labour obligations associated with employment
contracts. In the words of a worker at Vita Foam Co Ltd, located in Pwani
Region, employers like casual workers because ‘they are the cheaper
option." At most surveyed workplaces, the survey found that there were both
employees and casual workers, with the latter constituting the majority. In

% Human Rights and Business Survey 2022: Pwani Field Report.
% Interviewed respondent at Makapo Contractor and General Supply.
%7 Human Rights and Business Survey 2022: Iringa Field Report.
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Morogoro, majority of workers and other community members revealed
that manufacturing companies such as Upami Agribusiness Company
Limited and Kimamba Fibres prefer casual workers, who are paid daily.*®
In Pwani, it was also revealed that the Chinese and Indian employers prefer
casual labour. A local government official in Mkuranga District in the region
branded Chinese and Indian employers ‘stubborn’ and ‘not liking to employ
workers.®® He noted that they prefer to use casual workers because they do
not have to accord them labour rights such as freedom of association, right
to social security, and right to leave.“° In Iringa, the survey found that only 10%
of workers at Yi Sen International Investment Company Limited in Mafinga
District had employment contracts (were employees).*

In Dar es Salaam, the survey found that the culture of not providing
employment contracts is more common among middle and small size
industries.*? The owner of Alhaddad Electrical Works in the region mentioned
during an interview that they do not provide employment contracts, and
legally so, because they are ‘a small family business’ and are ‘doing most of the
workers a favour' so that they can at least earn a living.** In Iringa, a supervisor
at East Africa Zhenyuan Group Company Limited remarked that they
usually do not provide employment contracts because most workers come
and go within a short period of time.** In Mtwara, some employers, such as
Akros Cashewnut Company, claimed that they cannot provide employment
contract to all workers due to the seasonal nature of their business.*

In over half of the surveyed workplaces, majority of interviewed workers who
did not have employment contract mentioned that when they ask about
such contracts, they are usually asked in return whether they want the job
or the contract and forced to just leave things at that for fear of provoking
the employer. Regarding this, a worker at BNBM Company in Pwani Region
said, ‘My sister, we don't dare ask about employment contract here because
when we do, we are asked, which is important, the job or contract? We then
decide to let it go.’

In Dar es Salaam, one of the interviewed workers at Alhaddad Electrical
Works said that sometimes the workers themselves prefer to work as casual
labourers due to many statutory deductions associated with employment
contract.“® He said that it is better that way if they can avoid the deductions,
considering their ‘low wages.! Such deductions include social security
contributions, Workers' Compensation Fund (WCF) contributions and trade

% Human Rights and Business Survey 2022: Morogoro Field Report.

%% Human Rights and Business Survey 2022: Pwani Field Report.

%0 Ibid.

4 Human Rights and Business Survey 2022: Iringa Field Report.

“2 Human Rights and Business Survey 2022: Dar es Salaam Field Report.
“ Ibid.

“ Human Rights and Business Survey 2022: Iringa Field Report.

4 Human Rights and Business Survey 2022: Mtwara Field Report.

% Human Rights and Business 2022: Dar es Salaam Field Report.
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union contributions# In Arusha, some of the survey respondents said they
did not see the difference between having and not having a contract. One of
them, a worker at Spanish Tiles, said:

‘l once had a one-year contract, but when it ended | decided against
renewing, instead | thought it is better to just work as a casual worketr...|
don't see the difference really between a casual worker and an employee...
if I do not report for work my wages still get deducted.’

Some few interviewed respondents also indicated that they do not see the
benefit of having employment contract, hence reluctant to push for such
a contract. For instance, in Dar es Salaam, a respondent at Dar Ceramica
Centre opined that even when one has an employment contract, there is still
No guarantee their rights will be protected and ‘there is nothing you can do
when your supervisors violate your labour rights, unless you want to lose your
job.“® In this regard, in Mbeya, a bus driver at Maud Bus Service said:

‘My sister, to tell you the truth, | don't see the point of employment contract.
Just last year our co-worker was unfairly dismissed, and his contract did not
help with anything. If you are not well educated the rich shall surely make
you suffer a lot!

In Mwanza, it was reported that there is a general improvement in terms of
provision of employment contracts, including among beverage companies
such as Coca-Colaand Pepsi. Thiswas said to be partly attributed to consistent
follow ups by the Regional Labour Officer In-Charge.*® In Mbeya, an interview
with an official from the Communication and Transport Workers Union of
Tanzania (COTWU (7)), revealed that there has been some improvement in
provision of employment contracts in the transportation sector, although
issuance of contract copies is still a big challenge® The official noted that
the transportation sector in doing better in this regard compared to the
communication sector® In Mtwara, a Tanzania Union of Industrial and
Commercial Workers (TUICO) official claimed that more companies in the
region were now providing employment contracts due to initiatives to ensure
compliance by different stakeholders, including labour officers.>?

In Iringa, most of the workers at business enterprises such as Iringa Food
and Beverages Company, Asas Transport Limited, Yi Sen International
Investment Company Limited and Queen Esther Hotel indicated that they
had employment contracts.>® In Mbeya, some employers, including AT Bakery
Co Ltd, claimed to provide employment contracts to all their workers, but
failed to produce proof in the form of copies of current contracts.>*

“ |bid.

4 Human Rights and Business 2022: Dar es Salaam Field Report.
“ Human Rights and Business 2022: Mwanza Field Report.

50 Human Rights and Business 2022: Mbeya Field Report.

! Ibid.

52 Human Rights and Business 2022: Mtwara Field Report.

5 Human Rights and Business 2022: Iringa Field Report.

54 Human Rights and Business 2022: Mbeya Field Report.
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3.2.2. Written contracts and copies of contracts

When asked about written contracts, the overwhelming majority of
respondents (89%) claimed they had written employment contracts, while
the remaining 11% said they only have oral contracts.® This is a significant
improvement compared to the previous survey, in which the percentage
of workers with written employment contract stood at 56%. There were
variations among workers with employment contracts in terms of sex,
whereby 61% of male workers and 53% of female workers had employment
contracts. Regionally, Mwanza Region recorded the highest percentage
of workers with written employment contracts (82%), while Mara Region
recorded the lowest, at 26%. Other regions ranged from 44% to 75%.

Figure 3.3: Workers with written employment contracts by region
Source: Field data, 2022

Majority of interviewed workers who claimed to have employment contract
said they were not provided with copies. For instance, in Morogoro, a worker
at Whatsafrica Limited (Udzungwa Drinking Water) claimed that he had
employment contract but was not provided with a copy.® In Dodoma,
similar grievances were aired by workers in the hospitality and private
security sectors, including at Morena Hotel and SGA Security® In Ceita,
most of the interviewed workers in the hospitality industry also claimed not
to have copies of employment contract.®® In Mara, some of the interviewed
workers in the private security industry, including at KIC Security Company,
also lamented not being provided with copies of contract. One of them said:
‘We signed our contracts and they said they would bring us our copies, but
today is a year later and | am yet to receive my copy, despite asking for it
frequently’

%5 N=459

%6 Human Rights and Business Survey 2022: Morogoro Field Report.
57 Human Rights and Business Survey 2022: Dodoma Field Report.
% Human Rights and Business Survey 2022: Geita Field Report.
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Otherworkplaceswere complaints of non-provision of employment contract
copies were made include Iringa Food and Beverages Company, En Xin Co.
Ltd and Ever Green Wood Company in Iringa; and Calpro Tanzania Limited
in Arusha; EUTCO in Tanga. On the other hand, some companies were said
to provide copies of employment contract to workers, includingTanga Fresh
Diary and RATCO Co. Limited in Tanga.

In Mbeya, bus and truck drivers were identified to be among workers who
are usually not provided with employment contract copies. This was revealed
during an interview with a COTWU(T) official, who remarked that ‘drivers are
usually read terms of their contracts and told to sign, but not provided with
copies of contract.™®

Interviews with workers in nearly all surveyed regions revealed that most
workers tend not to read their employment contracts, even when presented
with an opportunity to do so. They just check their monthly pay and sign
the document. This tendency was observed to be more common among
workers with low skill and lower paying jobs, especially in manufacturing,
hospitality, private security, and transportation industries. In Mwanza, an
employee at a pharmaceuticals company, said, 1 have been provided with
employment contracts several times..what | usually do is just check the
salary and ignore other areas of the contract..” A similar statement was
made by a worker at Matrix international Ltd, who said, ‘My brother, let
nobody lie to you, most of us just check the salary amount and then sign
the contract. We are not concerned or bothered with anything else in the
contract.’

In Iringa, it was observed that some workers do not see the importance of
having copy of employment contract. All they care about is that they get
their salary. For instance, one of the employees at Ronglan International
Investment Company Limited said, 1 don’'t care about a copy of my
employment contract..what matters is that | get my salary...other things
do not concern me.’

3.2.3. Ready-made contracts and room for collective bargaining

Good employment and labour practices discourage ready-made contracts
and provide room for collective bargaining among employers and
workers. Employees engaged during the survey were asked whether they
discussed terms of contract with their employers before their employment
commenced. Only 53% of the respondents, which is a little over a half, said
they did, while the remaining 47%, which is nearly a half, said they were not
afforded such an opportunity.

% Human Rights and Business Survey 2022: Mbeya Field Report.
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Figure 3.4: %Responses on discussing terms with employer

before employment commencement (N=459)
Source: Field data, 2022

Contrary to the quantitative findings, majority of interviewed workers said
that they were not afforded an opportunity to discuss terms of contract
with employer. They said that they were just given ready-made contracts
to sign, with no room for bargaining. Surveyed workplaces where this claim
was made include Mastercool Industry in Dar es Salaam; Biotech in Pwani;
TOTAL Energies in Mwanza; Primefuels Tanzania Limited in Geita; private
security companies in Mbeya; Irvines Company in Kilimanjaro; USA Limited,
FIBERBOARDS (2000) LTD, and Tanelec Limited in Arusha; Neelkenth Lime
Itd, Huaxin Cement Tanzania, A1 Bakery, Tanga Fresh Ltd, LABA Contractors,
LAL Garage Ltd, East Usambara Tea Company, and Sasalana (T) Co. Ltd
in Tanga; Cachson Risk Management, Listram Commodities Co.ltd , Akros
Company lItd, Specialized Hauliers Transportation Ltd, Dangote Cement
Factory ,and Shebby Mix Investment in Mtwara.®® Women find themselves in
more a more disadvantageous position in bargaining with their employers
or prospective employers because they burdened by factors such as
discrimination and different forms of violence, including sextortion.

In Geita, a TUICO official confirmed that most employers in the region have

ready-made contracts in place, which are not negotiable. He said:

‘Most of the employers already have in place the contracts, thus all that is

left is for the worker to sign and agree to terms, if they want the job... and

most of the company workers here in Geita have not joined trade unions

and there are no branches at their workplace, thus making it difficult for

them to get help in negotiating.’

%0 Human Rights and Business Survey 2022: Dar es Salaam Field Report; Human Rights and Business
Survey 2022: Pwani Field Report; Human Rights and Business Survey 2022: Geita Field Report; Hu-
man Rights and Business Survey 2022: Kilimanjaro Field Report; Human Rights and Business Survey

2022: Arusha Field Report; Human Rights and Business Survey 2022: Tanga Field Report; & Human
Rights and Business Survey 2022: Mtwara Field Report.
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Over 90% of survey respondents in Geita said they did not discuss terms
with employers. One of the employers, Primefuels Tanzania Limited, said
that providing employees with a room for discussing wages is not a good
practice because some can demand high wages, which they cannot pay.®
In Iringa, one of the survey respondents at Iringa Food and Bevarage
Company said that the employer is too busy to discuss terms with workers ®?
What usually happens is that the workers sign the contracts and return
them to the manager. A manager at Sai Energy and Logistic in the region
commented that they would only discuss terms or bargain with a worker if
they really needed them, meaning they are very good at what they do.

In Iringa, lack of trade union branches at workplaces was said to contribute
to reduction of chances of a worker to negotiate with an employer.®® For
instance, the survey found that no such branches existed at workplaces such
as Iringa Food and Beverages Company, Asas Transport Lt and Sai Energy
and Logistics Ltd. A trade union branch was found at Dabaga company Ltd,
but even then, only 43% of workers were said to be members.®

In Iringa, one of the workers at Dabaga company Ltd remarked that there is
no need to discuss a contract written in a language he does not understand
(English). At Sai Energy and Logistics Ltd, another worker said that he did
not care about bargaining and did not discuss terms because he was just
happy to get the job, considering many people were looking for jolbs.%°

In Mtwara, the survey findings show that 50% of workers who responded
to the survey said they bargained with their employers before signing
contracts.®® However, this was mostly the case for those with skilled jobs.

3.2.4. Language of employment contracts

Some of the interviewed workers in all surveyed regions raised concerns over
thelanguage oftheiremployment contracts. Most of the received samples of
employment contracts were in English Language, which is not understood
or well understood, especially among the low-skilled and unskilled workers.
Workplaces where workers expressed concerns about the language of their
contracts include Flomi Hotel, ILLOVO Kilombero Sugar and Udzungwa
Drinking Water Company in Morogoro; Jielong Holdings (T) Ltd in Shinyanga;
Dekker Kilimanjaro Limited in Kilimanjaro; SUN FLUG Company Ltd in
Arusha; LABA contractor Ltd, Huaxin Cement Tanzania, Neelkenth, and
Tanga Fresh Co. Ltd in Tanga; and Dangote Cement Factory and Xinghao
Group Co. Ltd in Mtwara.

® Human Rights and Business Survey 2022: Ceita Field Report.

62 Human Rights and Business Survey 2022: Iringa Field Report.
& Ibid.

& Human Rights and Business Survey 2022: Iringa Field Report.
% Ibid.

% Human Rights and Business Survey 2022: Mtwara Field Report.
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In Dodoma, a worker at a private security firm stated that his contract was
written in English, a language he did not understand.®” In Shinyanga, a
survey respondent at Jielong Holdings (T) Ltd said, ‘The contract | was given
was written in a foreign language. When | asked for clarifications, | was told
to just sign and proceed to work.’

On the other hand, there were some workplaces where contracts were
prepared in the language that the workers understand. These were mainly
observed in Iringa, Mbeya, and Mtwara Regions. For instance, in Iringa a
contract sample at Yi Sen International Investment Company Limited was
found to be in three languages, namely Swahili, English and Chinese.®® A
similar contract sample was found at Ronglan International Industry and
Trade Company Limited®® At Lumilo Classic Hotel in the region, it was
revealed that contracts are prepared in English and Swahili, depending on
the language proficiency of the worker. A similar practice was observed at
SERC Construction Co. Ltd in Mtwara.

Picture 3.1: Part of a sample of employment contract written in Swahili,
English and Chinese at a company in Iringa Region

8 Human Rights and Business Survey 2022: Dodoma Field Report.
%8 Human Rights and Business Survey 2022: Iringa Field Report.
% |bid.

64 s




Human Rights and Business Report 2021/22

3.2.5. Contracts with unfair, unclear or discriminatory terms

Selected employers at the surveyed workplaces were asked to produce
copies of employment contract to ascertain fairness of terms of contracts.
While this request was met with resistance at most workplaces, the few
copies of contracts that were obtained showed that there were some
employment contracts which include terms that are unfair, unclear or
discriminatory. For instance, a copy of employment contract obtained from
Al Haddad Electoral Works in Dar es Salaam did not contain provisions
regarding important items such as leaves.”®

In Pwani, a contract sample from at one of the surveyed workplaces” did
not stipulate working hours per day, which are either 8 or 9 hours.”?

Picture 3.2: Employment contract not stipulating working
hours at one of the surveyed business enterprises in Pwani Region

In Shinyanga, scrutiny of a copy of employment contract of one of the
private security companies that was visited revealed that workers who
decide to terminate employment within 11 months since commencement
of employment are deducted Tshs. 95000 to cover the cost of uniforms
provided to them, since ‘such uniforms should not be worn by another
person.” Employees are also deducted Tshs. 15,000 for not showing up at

70 Human Rights and Business Survey 2022: Dar es Salaam Field Report.
7 Vita Foam (T) Ltd.

72 Human Rights and Business Survey 2022: Pwani Field Report.

7 Human Rights and Business Survey 2022: Shinyanga Field Report.
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work and Tshs. 5,000 for showing up late. At another private security firm,
located in Mara Region, one of the survey respondents lamented a provision
within his contract which suggests that he could be fired on the spot when
found ‘dosing, even accidentally.”

In Mbeya, majority of employers refused to share copies of employment
contracts so that they can be scrutinized for compliance with labour
standards. This suggests that there is a high possibility that the contracts
contain unfair or discriminatory terms that the employers did not want
the survey team to see. However, one of the few copies of employment
contracts that were shared, from a private security company,”included a
term that stipulated that normal working hours shall be 12 hours, contrary
to the working hours limit of 8 or 9 hours per day stipulated in the labour
laws and regulations.” There is no mention of overtime and additional pay
in the contract.

In Tanga, interviewed truck drivers complained about a provision within
their employment contract that says that they will be responsible for truck
mMaintenance while en route to their destinations.””

3.2.6. Breach of employment contracts

Some of the survey respondents in regions such as Pwani, Morogoro,
Dodoma and Shinyanga levelled complaints against their employers
for breach of contract. For instance, in Pwani some of the respondents,
including at Hontai Col Ltd, claimed that they are often not paid the salary
indicated in the employment contract.”® In Morogoro, a respondent working
for a sugar company in Kilombero District mentioned that sometimes they
are told to do work that is not in their job description.” In Dodoma, a worker
at a private security firm said she was made to work in two positions at the
company but only provided with a salary for one position.8° In Shinyanga, an
officer from the Commission for Mediation and Arbitration (CMA) pointed
out that 80% of labour cases field at CMA in the region are on breach of
employment contract.®

3.2.7. Employment contract and fear of losing one’s job

‘My sister where did you see an Indian employer providing an employment
contract? There is no such thing here, and if you persist with the demand
for contract, you get fired, and how does that benefit my family? Let them
oppress us, we are the ones in need, remarked one of the interviewed
workers in Tanga Region. Similar statements were made by many other
interviewed workers in all surveyed regions, as intimidation for workers
7 Human Rights and Business Survey 2022: Mara Field Report [Intelligence Securico Ltd].

7> Affairs Services & Consultants Company Ltd.

76 Human Rights and Business Survey 2022: Mbeya Field Report.

77 Human Rights and Business Survey 2022: Tanga Field Report.

78 Human Rights and Business Survey 2022: Pwani Field Report.

7 Human Rights and Business Survey 2022: Morogoro Field Report.

8 Human Rights and Business Survey 2022: Dodoma Field Report.
8 Human Rights and Business Survey 2022: Shinyanga Field Report.
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demanding employment contracts continues to be a recurring theme
during this reporting period. In Shinyanga and Pwani Regions, some of the
interviewed workers said their fellow workers had been fired after pushing
for employment contract® At China Civil Engineering Construction
Corporation (CCECC) Company in Shinyanga, one of the interviewed
workers said:

‘I have been at this Chinese-owned company for a year and half now, and
every time | introduce the topic of employment, they threaten to fire me, so
| gave up to prevent further problems.’

Bus drivers in Dodoma also expressed concerns about pushing for
employment contract during a focus group discussion at the Nanenane
Bust Stand.® They said that demanding contracts puts them at risk of
losing their jobs, considering the fact that there are many people looking
for driving jobs.® Similar statements were made during interviews with
respondentssuchasbusdriversin Mbeya, who recommended during a focus
group discussion at Nanenane Bus Stand in the region that a law should
be enacted to require employers to ensure a copy of a driver's contract is
available in the bus at all times, together with a car registration card and
driving licence. ®They recommended that when stopped by traffic police
for inspection, they should also be asked for a copy of employment contract.
They added that transportation sector employers who obtain transportation
licence without providing drivers’ employment contracts should be legally
held accountable.

3.2.8. Long term contracts versus short-term contracts

Like in the previous survey, preference of short-term contracts was observed
in all surveyed regions. This was especially observed in industries such as
private security, hospitality, manufacturing, and transportation. The short-
term contracts that most employers provided ranged from three months
to one year. In Pwani, a survey respondent at Hontai Manufactures Limited
said that it was her fourth year with her current employer and each year she
had been signing a new contract.®® She noted that such short-term contract
creates a sense of fear among workers and job insecurity. Respondent to this
claim, a human resources manager at the company said that it is true that
they provide short-term contracts, but this is done in good faith to maintain
workers' efficiency and professionalism. He said:

‘When you give them long-term contracts, they will become complacent,
and their work performance shall drop. Short-term contracts ensure they
keep up the standards so that they can get another contract (renewal)’

Offering long-term contractsisagood practice and desirable in safeguarding
labour rights. They are also important in securing loans from financial
82 |bid; Human Rights and Business Survey 2022: Pwani Field Report.

8 Human Rights and Business Survey 2022: Dodoma Field Report.

8 |bid.
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institutions. For instance, in Dodoma, the Zonal Manager at SCA Security
Company revealed during an interview that they offer permanent contracts
totheiremployees, which enable them to obtain loans from banks and other
financial institutions.®” On the other hand, a worker at GIPCO Construction
Ltd in Ceita said, ‘We have only been given a one-year contract, with
which you can only secure a small loan...our colleagues with five-year plus
contracts can get big loans.’

In Arusha, a worker at USA Limited made a similar claim regarding short-
term contracts, noting that it is difficult to obtain a bank loan due to a
one-year contract offered to him.#® In Tanga, it was revealed by some of the
workers during a focus group discussion in Muheza District that most of
them had been with their company for more than 10 years and some 16
years, but they get nine-month renewable contracts.®®

At Gold Crest Hotelin Mwanza, a corporate managementofficial claimedthat
they prefer to offer only one-year contract because the hotel workers might
want to leave and go work at other hotels within a short period of time.®°
In Mtwara, the survey found that majority of workers engaged during the
survey had short-term contracts, with employers preferring such contracts
so that they can exert more control, influence, or pressure over workers.
Some of the workers at Dangote Cement Factory said that they were very
much aggrieved by short-term contracts (one-year) and even took initiative
to complain to trade unions, but they were told, and rightly so, short-term
contracts are legal.? Another employee at Shebby Mix Investment claimed
during an interview that he was only given a three-month contract.

3.2.9. Preference of casual labourers

As it has been observed in past LHRC surveys on business and human
rights, majority of employers, especially in small and medium-sized
enterprises, continue to prefer casual labour rather than employment. As
briefly discussed in 3.2.1 above, most employers in these companies prefer
casual workers because they do not enjoy the labour rights that employees
do. They are seen as a cheaper option, taking advantage of the big labour/
job market. During the survey, preference of casual workers was especially
stated in Geita, Mbeya, and Tanga.?? In Geita, Nkome Ward WEQO in Geita DC
revealed that use of casual labour was dominant in the fishing industry.®

Casual workers were said to work under difficult conditions in Mbeya
Region, characterized by little pay and hazardous environment.®* Unlike

8 Human Rights and Business Survey 2022: Dodoma Field Report.

8 Human Rights and Business Survey 2022: Arusha Field Report.

8 Human Rights and Business Survey 2022: Tanga Field Report [FGD with EUTCO employees].

20 Human Rights and Business Survey 2022: Mwanza Field Report.
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their colleagues who are employed, they are not entitled to labour rights
such as leave and social security. Consequently, as it was revealed in Tanga,
they work on daily basis throughout the year to survive, with little or no time
to rest. Female casual workers are disproportionately affected as they face
more discrimination and experience various forms of violence, especially
verbal abuse and sexual harassment. Pregnant women working as casual
labourers are also forced to continue going to work, especially where they
are the only breadwinners in the family. As a result, some of them have
miscarriages, as revealed by a nurse at one of the factories that were visited
in Tanga, who said:

‘We are getting many cases of miscarriages here at the factory, as some
pregnant casual workers are the breadwinners in their families, and they
know that if they do not report for work, they will earn a living to support
them and their families.’

The nurse added that there was one pregnant casual worker who fainted
while working and was given first aid and then rushed to a hospital.®® It was
revealed that she was eight-month pregnant and advised to rest.®®

3.3. Working Hours

Working hours or working time has been an issue of concern across the
world since the 19% Century, with excessive working hours seeming to
pose danger on workers' health and harm family life. This prompted the
international community, through the ILO, to agree on international
standards on working time, which are set out in different ILO conventions.®’
The international standard is now 8 hours per day.®® The Employment
and Labour Relations Act (ELRA) conforms to the international standard,
providing for a maximum number of 45 hours in a week, 6 days in a week
and 9 hours in a day permitted to work.®® ELRA also prohibits an employer
to require or allow an employee to work for more than 12 hours in a day.'®©
Overtime work is allowed under the law, but should not exceed 50 hours in
any four week cycle™ andissubject to an agreement between employer and
employee'® as well as additional pay (overtime pay).”> However, a written
agreement may be entered between employer and employee to work for

% Human Rights and Business Survey 2022: Tanga Field Report.

% |bid.

97 See for example the Hours of Work (Industry) Convention, 1919 (No. 1); Hours of Work (Commerce and
Offices) Convention, 1930 (No. 30); Forty-Hour Week Convention, 1935 (No. 47); Reduction of Hours of
Work Recommendation, 1962 (No. 116); Weekly Rest (Industry) Convention, 1921 (No. 14); Weekly Rest
(Commerce and Offices) Convention, 1957 (No. 106); and Night Work Convention, 1990 (No. 171).

% See |LO, Q&As on business and working time, at http://www.ilo.org/empent/areas/business-helpdesk/
fags/WCMS_DOC_ENT_HLP_TIM_FAO_EN/lang--en/index.htm, accessed 20t August 2022; LHRC
(2016), Human Rights and Business Report 2015, p. 87.

%2 Section 19(2) of the Employment and Labour Relations Act [CAP. 366 R.E. 2019].

19 1pbid, Section 19(1).

91 bid, Section 19(3) (b).

192 1bid, Section 19(3) (a).

193 |bid, Section 19(5).
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up to 12 hours in a day without overtime pay.®* Employer is also required
to give employee working continuously for more than 5 hours a break of at
least 60 minutes and pay them if they work on a public holiday.'%®

3.3.1. Compliance with working hours limit

In assessing compliance of businesses with working hours limits provided
by domestic laws and regulations, as well as international labour standards,
the survey found that generally most workers (over 90%) know the number
of hours they are supposed to work daily, which is 8 or 9 hours. However, not
all of them were free to leave their workplaces after these working hours.
According to the survey findings, 19% of workers were not free to leave after
the normal working hours.

Figure 3.5: %Responses on freedom to leave workplace

after normal working hours (710)
Source: Field data, 2022

Complaints regarding non-compliance with the daily working hours limit of
8 to 9 hours were made in surveyed regions such as Dar es Salaam, Pwani,
Morogoro, Dodoma, Shinyanga, Ceita, Mara, Iringa, Mbeya, Kilimanjaro
and Tanga. These complaints were more common among private security
guards and bus and truck drivers.

In Dar es Salaam, the survey found that it is all about the daily target and
not the working hours limit. This means that the workers are only allowed
to leave once they have reached the daily target, irrespective of whether
it is within or beyond the normal working hours. In this regard, a survey
respondent at Matrix International said, ‘Here we have to attain the target
set by the boss. For example, you have to sew 1,000 per day before you can
be allowed to leave, so it's all about your speed. Otherwise, you will work
late or even spend the night.’

%4 |bid, Section 21.
%5 1bid, Sections 23 and 25 respectively.
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In Pwani, a survey respondent working at a Chinese-owned company in
Kibaha District said that they are usually not allowed to leave work until a
supervisor has inspected the work donel® Similar claims were made by
workers in the manufacturing industry in Dodoma.'*”

In Shinyanga, the survey found that nearly a half of bus and truck drivers
work for more than 12 hours.°® They only have short breaks along the way,
which they can use to purposes of resting. Interviewed bus and truck
drivers acknowledged that working beyond normal working hours and
consequently not getting enough rest causes fatigue and in turn increases
the risk of causing road accidents.

In Mara, while majority of interviewed hotel, gas station and industrial
workers said they were free to leave work after normal working hours, the
situation was different for private security workers and truck drivers. A guard
at a private security company said, 1 know very well that the normal working
hours are 8. When you complain to the employer, they tell you to quit the
job as there are others who shall do it for the same salary.’

In Geita,asample ofemployment contract of a private security firm indicated
normal working hours to be from 07.30am to 6:00pm, which beyond
the normal working hours stipulated in labour laws and regulations.!®®
Complaints about longer working hours in the region were also made at
FABEC Investment Ltd, ALFA Hotel and Green GML Hotel.

InIringa, long working hourswas found to be a bigger challenge for hotel and
private security workers. This was revealed during interviews with workers at
Queen Esther Hotel, Mount Royal Hotel and Over Speed Security.

3.3.2. Payment for overtime work

As stated above, labour standards require employers to pay employees
extra amount of money when they work beyond the stipulated working
hours. During the survey, respondents were asked whether they get paid for
overtime work. Only 42% of respondents said they do get additional pay for
working overtime, increasing from 38% in the previous survey.

%6 'Human Rights and Business Survey 2022: Pwani Field Report.

97 Human Rights and Business Survey 2022: Dodoma Field Report.
%8 Human Rights and Business Survey 2022: Shinyanga Field Report.
1% Human Rights and Business Survey 2022: Ceita Field Report.
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Figure 3.6: Response on whether employees get paid for overtime work (N710)
Source: Field data, 2022

Regional variations in terms of overtime pay were observed by the survey.
Percentage of workers who claimed they are usually paid for overtime work
was highest in Pwani (70%) and lowest in Geita (5%). Percentages in other
regions ranged from 22% in Shinyanga to 58% in Dar es Salaam. As shown
in Figure 3.7 below only 6 regions (43%) recorded 50% and above, namely
Pwani, Dar es Salaam, Mwanza, Morogoro, Mtwara, and Arusha.

Figure 3.7: Percentage of workers paid for overtime work by region
Source: Field data, 2022

Qualitative findings of the survey show that most employers do not pay or
underpay for overtime work. Many survey respondents complained about
these two issues during interviews Dar es Salaam, Pwani, Geita, Mwanza,
Shinyanga, Mara, Iringa, Mbeya, Tanga, Kilimanjaro and Mtwara. For instance,
in Pwani, a community member in Mkuranga District revealed during an
interview that industrial workers in the district have been complaining about
working overtime without additional pay."® One of the interviewed workers
at Hang Yuu Steel Co. Ltd in the region claimed they get no additional pay
for working beyond normal working hours. On the other hand, interviewed
workers at CPL Co Ltd claimed that they are get overtime pay, but it is
inadequate and getting paid is a ‘struggle.’ In Arusha, one of the workers

0 Human Rights and Business Survey 2022: Pwani Field Report.
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who responded to the survey said: Sir, we do get paid for overtime work
here at PAN AFRICA, but the thing is what they pay is very little, only Ths.
1,500 per hour. It is not adequate at all.’™

In Mwanza, some of the survey respondents claimed to be made to work for
up to 14 hours a day, 2 hours above the 12-hour limit, inclusive of overtime,
and yet were not getting extra pay." Majority of victims of denial of overtime
pay were hotel workers, petrol/gas station attendants, security guards
and machine operators. Some of the workers at Prince Pharmaceuticals
Company Ltd and Serengeti Breweries Ltd also reported lack of overtime pay.
Most interviewed workers in the private security industry in Mara, Shinyanga
and Mbeya also stated that they do not get paid for overtime work.

In Iringa, it was a different case for hotel workers at Lumilo Classic Hotel,
where one of the interviewed workers said that their employer adheres to
the 9-hour daily working limit and provides additional pay in case they work
overtime.™ The survey respondent said:

‘To tell you the truth, our manager is very understanding. He pays us for
overtime work. We work daily for 9 hours and when you spend more time
at work you just sign in the register. Our accountant is very good at his job,
he adds the overtime pay in our salaries.’

Additionally, the survey found that many employees do not know how
overtime pay is calculated™ This might contribute to the problem of
underpayment. Others stated that they are not paid overtime despite their
employment contracts indicating they are entitled to overtime pay. For
instance,aworkerat UCC Company in Mtwara said that hiscontractindicates
entitlement to overtime pay, but he has never been paid.™ Another one at
Dangote Cement Factory hinted at discrimination in overtime pay, claiming
that some workers get the additional pay and others do not. Another worker
at Shebby Mix Investment said they were promised by their boss to get paid
for overtime work at the end of the year in 2021 but they were not paid.
Security guards and bus and truck drivers in the region also said they are
often not paid for overtime.®

In Mbeya, human resources policies of City Coffee Limited and Lulu SACCOS
were found to contain provisions on overtime pay, calculated in line with
the labour laws and regulations.” Overtime pay is also recognized in
employment contract.™ In Tanga, a group of workers at the East Usambara
Tea Company Muheza, claimed during a focus group discussion that they

M Human Rights and Business Survey 2022: Arusha Field Report.

2 Human Rights and Business Survey 2022: Mwanza Field Report.

s Human Rights and Business Survey 2022: Iringa Field Report.

4 Human Rights and Business Survey 2022: Dar es Salaam Field Report.
> Human Rights and Business Survey 2022: Mtwara Field Report.

e |bid.

7 Human Rights and Business Survey 2022: Mbeya Field Report.

"8 1bid.
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work 8 hours a day and when they work beyond this daily limit then they
discuss with the factory manager and get paid one and half times the basic
hourly wage for the extra-time."™

In Kilimanjaro, interviewed workers at China Paper Co. Ltd alleged that they
work in a factory from 8am to 7pm, including lunch time, every day and they
are not paid overtime?° Similar claims were made by workers at bakeries
and petrol/gas stations.””!

3.3.3. Right to rest for workers

International labour standards set by the International Labour Organization
(ILO) have set maximum weekly working hours. The maximum weekly
working hours include the normal working hours and the overtime hours.
The cap on working hours has been introduced purposely to ensure that
workers get daily workplace rest breaks, daily rest, weekly rest, and
annual leave '’ [LO Member States, including Tanzania, have introduced
legislations to regulate both normal weekly working hours and maximum
weekly working hours. In Tanzania, the Employment and Labour Relations
Act [CAP. 366 R.E. 2019] clearly stipulates that an employee should not be
made to work more than 12 hours a day, inclusive of overtime. Even where
the employee has agreed to work beyond this limit, “the employer shall not
require or permit an employee to work more than 12 hours in any day."?
The law also requires an employer to ensure an employee gets a daily rest
period of at least 12 consecutive hours between ending and recommencing
work.?* The law does provide, however, for possibility of daily rest period
being reduced, if there is a written agreement to that effect; and ordinary
working hours are interrupted by an interval of at least 3 hours or employee
lives on the premises of the workplace”> The law further guarantees a 1 hour
break for any employee who works continuously for more than 5 hours.'?
In practice, there is a tendency of disregarding or not adhering to these
standards. Employees are usually made to work beyond 12 hours, which
significantly reduces their daily rest period.

There is a good reason why international and domestic labour standards
demand rest for workers in the form of daily workplace rest breaks, daily
rest, weekly rest, and annual leave. The biggest reason is protection of
the health of workers, which is why the right to rest is recognized under the
International Covenant on Economic, Social, and Cultural Rights (ICESCR)

" Human Rights and Business Survey 2022: Tanga Field Report.

20 Human Rights and Business Survey 2022: Kilimanjaro Field Report.

21 Ibid.

22 See Ghosheh, Naj (2016), Remembering rest periods in law: Another tool to limit excessive working
hours, Conditions of Work and Employment Series No. 78, International Labour Office, Geneva,
Switzerland at http:/ilo.ch/wcmsp5/aroups/public/---ed_protect/---protrav/---travail/documents/
publication/wcrms 516123 pdf, accessed 19 May 2022.

25 See Section 19(1) of the Employment and Labour Relations Act [CAP. 366 R.E. 2019].

24 |bid, Section 24(1((a).

25 1bid, Section 24(2).

26 |pbid, Section 23(1).
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of 1966 as a component of the right to the enjoyment of just and favourable
conditions of work.”” Studies have shown that breaks and rests are essential
for the individual wellbeing of workers and help to address fatigue, especially
for work that is physically or mentally demanding.”® Researchers have also
established a link between rest breaks and injuries in the workplace, finding
that sufficient rest for workers helps in reducing workplace injuries. Weekly
rests also help workers recuperate and can negatively impact workplace
safety if disregarded.

Inadequate rest for workers may contribute not only to sleep deprivation,
but also increase stress and affect the balance between work and life, more
specifically family life. Studies have shown that shift work is more problematic
in terms of creating fatigue and sleep problems, including insomnia, among
shift workers.? It is therefore important to ensure workers get adequate
rest, to protect their health, their family life, the environment, and a safer
workplace. Meal breaks have also been found to be especially important for
the health and wellbeing of workers.

Working long hours still a big problem, especially in private security,
hospitality, manufacturing, and transportation industries

As discussed in 3.31 and 3.3.2 above, workers in industries such as private
security, hospitality, manufacturing and transportation are the major victims
of working long hours. This was observed in nearly all surveyed regions of
Tanzania Mainland.

In Pwani, some of the survey respondents said they leave work at night every
day and are expected back to work by 8:00am the following day.”*° In Geita,
some of the interviewed workers said that it is not uncommon for them
to work even on holidays, let alone weekends® A similar point was made

27 See Article 7(d) of the International Covenant on Economic, Social, and Cultural Rights of 1966.

28 See CGhosheh, Naj (2016), Remembering rest periods in law: Another tool to limit excessive working
hours, Conditions of Work and Employment Series No. 78, International Labour Office, Geneva,
Switzerland  at  http/iloch/Mwcmsp5/groups/public/---ed_protect/---protrav/---travail/documents/
publication/wems 516123 pdf, accessed 19 May 2022; Tucker, P.; Bejerdot, E.; Kecklund, G.; Aronsson, G
Akerstedt, T. 2013. Doctors’ work hours in Sweden: Their impact on sleep, health, work-family balance,
patient care, and thoughts about work, Stressforskningsrapport nr 235, Stockholm University. http:/
www.stressforskning.su.se/polopoly_fs/1.2333411429526778!/menu/standard/fil e/sfr325.pdf; Lombardi,
D.; Kezhi, J,; Courtney, T.; Arlinghaus, A, Folkard, S.; Liang, Y.; Perry, M. 2014. “The effects of rest breaks,
work shift start time, and sleep on the onset of severe injury among workers in the People’s Republic
of China,” Scandinavian Journal of Environmental Health, 40(2), pp. 146-155; Arlinghaus, A.; Lombardi,
D.; Courtney, T, Christiani, D.; Folkhard, S.; Perry, M. 2012. “The Effects of rest breaks on time to injury
— a study on work-related ladder-fall injuries in the United States,” Scandinavian Journal of Work,
Environment & Health, 38(6), pp. 550-567.

29 See Ghosheh, Naj (2016), Remembering rest periods in law: Another tool to limit excessive working
hours, Conditions of Work and Employment Series No. 78, International Labour Office, Geneva,
Switzerland at http:/ilo.ch/wcmspS/groups/public/---ed _protect/---protrav/---travail/documents/
publication/wecms_ 516123 pdf, accessed 19 May 2022; Sallinen, M.; Kecklund, G. 2010. “Shift work, sleep,
and sleepiness — differences between shift schedules and systems,” Scandinavian Journal of Work and
Environmental Health, 36, pp. 121-133; Eldvik, M.. Flo, E.; Moen, B.; Palleson, S. 2013. “Insomnia, Excessive
Sleepiness, Excessive Fatigue, Anxiety, Depression, and Shift Work Disorder in Nurses Having Less
Than 11 Hours in-Between Shifts,” PLOS One, 8(8), pp. 1-9.

0 Human Rights and Business Survey 2022: Pwani Field Report.

¥ Human Rights and Business Survey 2022: Ceita Field Report.
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by some of the workers at FIBERBOARDS (2000) LTD in Arusha, but when
reached for comment the company management insisted that working on
public holidays is voluntary, no one is forced to work on such days.*? In Mbeya,
bus and truck drivers said sometimes they drive for up to 18 hours.®®

Some workers made to work even on weekends and holidays

Some of the workers confirmed that they work even on weekends and holidays,
mostly without any additional pay.®* This is a concern in terms of compliance
with labour laws and standards, which require adequate rest for workers.

Long working hours depriving workers much needed rest and increase
risk of health complications

In Pwani, some of the survey respondents, including at Hontai Manufacturers
Limited, noted that they get too tired due to long working hours, remaining
with very little time for rest and family.®®> They also expressed that they are
worried with their mental health and stress levels.

Inadequate rest for bus and truck drivers caused by working long hours
causing road accidents

In Mwanza, a truck driver expressed concern over the amount of time drivers
have for rest vis-a-vis road safety. He said, ‘Other times road accidents occur
because drivers don't adequately rest, we get very tired and sometimes
lose focus on the road.” A similar remark was made by one of the bus drivers
interviewed in Mbeya, who said, ‘Bus and truck owners contribute to most
road accidents because they don't listen to their drivers. A driver is forced to
continue with work even when they are tired..’

3.4. Remuneration

Right to just and favourable remuneration is a fundamental human and labour
right, protected under the Constitution of the United Republic of Tanzania
of 1977, the International Covenant on Economic, Social and Cultural Rights
(ICESCR) of 1966, the African Charter on Human and Peoples’ Act (ACHPR),
the ILO Equal Remuneration Convention, 1951 (No. 100) and the Employment
and Labour Relations Act (ELRA), among other instruments. According to the
ACHPR, “Every individual shall have the right to work under equitable and
satisfactory conditions and shall receive equal pay for equal work."*¢ The
Charter puts emphasis on equal pay for equal work.

32 Human Rights and Business Survey 2022: Arusha Field Report.

33 Human Rights and Business Survey 2022: Mbeya Field Report.

3% Human Rights and Business Survey 2022: Geita Field Report; Human Rights and Business Survey
2022: Dar es Salaam Field Report.

35 Human Rights and Business Survey 2022: Pwani Field Report.

136 Article 15 of African Human Rights Charter, 1981.
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The ELRA provides for the right to remuneration under Section 27(1), which
is defined as ‘total value of all payments, in money or in kind, made or owing
to an employee arising from the employment of that employee, ™ including
wage or salary.

3.4.1. Wages and the Wage Order

Wages in Tanzania Mainland are determined based on the Wage Order
of 2013. Wage boards, established under the Labour Institutions Act
[CAP. 300 R.E. 2019], are mandated with reviewing the Wage Order every
3 years, seeking to provide more favourable wage, allowances, terms and
conditions of employment to be negotiated annually between employers
and employees®® However, as indicated in previous LHRC report on human
rights and business, the Wage Order is yet to be reviewed and the minimum
rates are not in line with the current costs of living. The Wage Order was last
reviewed in 2013. As a result, the minimum wages do not reflect the current
actual costs of living. Table 3.1 below outlines minimum wage for some of
the key areas in the private sector.

87 Section 4 of the ELRA.
8 Regulation 8 of the Labour Institutions (General) Regulations 2017 (GN 45 2017).
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Table 3.1: Current minimum wage rates in some of the key areas

78

Sector Area Minimum Wage Rates (Tshs.)
Per
Per Hour, Per Day | Per Week e Per Month
Domestic Workers| 769.30 | 576965 | 3461805 | 69223610 | 150,000.00
employed by
diplomats
and potential
businessmen
Domestic workers| 666.70 | 500040 | 30,002.30 | 60,0004.60 | 130,000.00
employed by
entitled officers
Domestic workers,| 41030 | 307715 | 18,463.00 | 36,92590 | 80,000.00
) other than those
Domespcand employed by
Hospftahty diplomats
Services " niher domestic 40,000.00
workers not
specified in (a), (b)
and (c) above.
Potential and 128215 | 961610 | 5769675 | 11539350 |250,000.00
tourist hotels
Medium hotels | 769.30 | 5769.85 | 3461805 | 69236.10 |150,000.00
Restaurants, 0666.70 | 500040 | 30,002.30 | 11539350 | 130,000.00
guest house and
bars
Private Internqtionaland 76930 | 5769.65 | 3461805 | 6923610 |150,000.00
. potential compa-
Security .
Services nies X
Small companies | 61545 | 461575 | 2769445 | 55388.85 |100,000.00
Contractors class || 1666.80 | 12,50095 | 7500575 | 150,011.55 | 325000.00
Contractors class | 1436.05 | 10,770.05 | 64,620.35 | 12924035 |280,000.00
Construction -1V
Contractorsclass | 12815 9616.10 5769.75 115,393.50 |250,000.00
V-VII
Mining and 205145 | 15385.80 | 92,314.80 | 184,629.60 |400,000.00
prospecting
licenses
Mining Primary mining | 102580 | 769290 | 46,157.40 | 92,314.80 |200,000.00
licenses
Dealers' licenses | 1538.55 | 11,539.35 | ©69,236.10 | 138,472.20 |300,000.00
Brokers licenses | 1025.80 | 769290 | 46,5740 | 92,314.80 |200,000.00
Trade, Trade, industries | 512.85 3,846 2307870 | 4615740 |100,000.00
industries and commerce
and Financial 205145 | 15385.80 | 92,314.80 | 184,629.60 |400,000.00
commercial institutions
services
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Table 3.2: Monthly pay of respondents

Pay #Respondents %Respondents
Tshs 10,000-40,000 19 2.7
Tshs 41,000-70,000 19 2.7
Tshs 71,000-100,000 69 9.7
Tshs 110,000-150,000 169 23.8
Tshs 160,000-200,000 143 201
Tshs 210,000+ 291 41

TOTAL 710 100

ource: Fleld data, 20

From Table 3.2 above, we can see that less than a half of the bust and truck
drivers are paid in accordance with the Wage Order of the year 2013, which
sets Tshs. 200,000 as the minimum wage for them. Majority of them (44%)
are paid between Tshs. 71,000 and 150,000 per month. This calls for increased
efforts from the regulatory authorities such LATRA and labour officers to
ensure compliance with labour laws and regulations by employers in the
transportation sector.

Wages paid versus costs of living

Like in the previous survey, inadequate wages continued to be one of the
biggest concerns for workers at most of the surveyed workplaces. As shown
in Table 14 above, over a half of respondents said they receive below Tshs.
210,000 per month, which is not much considering the living costs. Indeed,
most of the interviewed workers lamented receiving wages that are not
commensurate with the current costs of living. Most of them fell in the
industries of hospitality, transportation, manufacturing, and private security.
In Dar es Salaam, an official at the Tanzania Union of Private Security
Employees (TUPSE) said that minimum wage for security guards working
at international security firm is Tshs. 150,000 per month, while for those
working at domestic security firms it is Tshs. 100,000, which is inadequate
considering their working conditions. He then went on to say:

‘Security guards have been forgotten, the salaries are too low, and they
work they do is very risky. You can find one staying in Magomeni and has to
work in Manzese, needing a busfare every single day and having to borrow
and pay back money..others just do the work for the purpose of keeping
respect at home.’

In Geita, a survey respondent at Nyororo Posho Mill said,'We are paid
below Tshs. 150,000 which is not equal to the amount of work we do and
considering that we also need to drink milk due to the amount of dust
we inhale, at the same time we have to take care of our families. It is very
difficult.’
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In Iringa, Regional Secretary of the Tanzania Plantation and Agricultural
Workers Union (TPAWU) also lamented the low wages paid to plantation
and agricultural workers, which are still subjected to various statutory and
other deductions. He said:

‘The wages are a big concern for workers. Let's take the wages of Tshs.
100,000 and deduct 10% for NSSF contribution, 2% for trade union
contribution and some percentage for tax, one may remain with only Tshs.
80,000. You can now imagine how difficult it is for workers to sustain their
lives and support their families. When we (as trade union) discuss with the
employers so that they increase the wages they tell us it is the Government
which has set the minimum wage of Tshs. 100,000 and that is what they
pay. If they decide to add they only add Tshs. 10,000.’

The TPAWU Regional Secretary added that since the wages paid are not
adequate to sustain workers and their families, some of the workers have
resorted to immoral and criminal acts, such as theft and prostitution.®

Payment of wages below minimum wage

Employersinsome of the surveyed regionssuch as Morogoro, Dodoma, Mara,
Tanga and Mtwara were accused of paying workers below the minimum
wage. For instance, a receptionist at Las Vegas Lodge in Morogoro revealed
that she is paid Tshs. 110,000 per month, which is below the minimum wage
of Tshs. 130,000 set in the Wage Order of 2013.4° Another receptionist at Kifa
Best Point Hotel in Mara said she was paid Tshs. 100,000 per month.""Most
hotel workers and bar tenders in Dodoma and Tanga were also found to be
paid below the minimum wage of Tshs. 130,000 per month.'?

Interviewed drivers in Tanga and Mtwara also lamented payment of wages
below the minimum wage but indicated that there is little or nothing they
can do to rectify the situation since they need their jobs. Some of them
indicated that they were paid Tshs. 150,000, which is below the required
Tshs. 200,000 set as minimum wage.'*

Payment of exact minimum wage

The survey also found that some workers pay the exact minimum wage as
stipulated in the Wage Order of 2013 or add very little amount on top. To
curb this, there is need to review the Wage Order, as required by law, and
increase MinimMum wages.

Women mostly occupying low-paying jobs
The survey also found that most women get lower-paying jobs, such as

cleaners and receptionists. In Pwani, a TUICO secretary added that the few

39 Human Rights and Business Survey 2022: Iringa Field Report.

40 Human Rights and Business Survey 2022: Morogoro Field Report.

I Human Rights and Business Survey 2022: Mara Field Report.

“2 Human Rights and Business Survey 2022: Dodoma Field Report; Human Rights and Business Survey
2022: Tanga Field Report.

5 Human Rights and Business Survey 2022: Mtwara Field Report.
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women face difficulties at work due to poor working environment.* As
such, some of them decide to work for short time to raise a capital and then
quit their jobs.

3.4.2. Timely payment of salaries

Labour standards not only demand salaries or wages to be fair but also
timely. Workers who responded to the survey were asked whether they get
their salaries timely. This question was asked during interviews and focus
group discussions. Approximately half of the interviewed respondents
said they have experienced delays in payment of their salaries. Claims of
delayed salaries were especially made at some of the workplaces in 11 out of
14 surveyed regions (79%), namely Dar es Salaam, Pwani, Dodoma, Mwanza,
Shinyanga, Geita, Mara, Iringa, Mbeya, Tanga and Mtwara. For instance, in
Dar es Salaam, some of the interviewed workers at Matrix International Ltd
stated that sometimes they receive their salaries on time and sometimes
there are delays.™® In Mwanza, one of the survey respondents said, ‘We get
paid on 7% to 11 of each of each month. By that time your landlord has
frequently demanded his rent and doesn’t know and care what is going on
at your workplace.’

An official from the Tanzania Security Company Association (TSCA) in Dar es
Salaam acknowledged that private security companies sometimesfail to pay
their employees on time. But this is usually caused by delays in payments of
funds owed to the companies by their clients. He said:

‘Most private security companies depend on payments from clients to
run and law allows clients up to 10%" of the following month to pay the
companies, making this service one of the services which are usually
provided on loan basis. Some clients may not pay for up to 6 months, how
do you pay your worker on time under such circumstances’

In Pwani, interviewed workers at CPL Grain Processing & Storage Co. Ltd
claimed to be owed 6-month wages.*¢ They claimed that they were told
delay in payment of their wages was caused by the negative impact of the
Covid19 pandemic, which affected company operations for the years 2021
and 2022. Some of the workers at other business enterprises in the region
such as KEDS CO Limited and Hontai Manufacturers Limited also alleged
delaysin payment ofwagesattimes. On the other hand, interviewed workers
at Bakhresa Food production Limited said they are always paid their salaries
on time.

In Dodoma, bar workers who responded to the survey indicated that salary
payment is usually dependent on sales, such that if the sales are good then
the workers are paid on time, but if not good then delays occur, though not

for long.” In Mara, an employee at a private security company stated that
4“4 Human Rights and Business Survey 2022: Pwani Field Report.

4“5 Human Rights and Business Survey 2022: Dar es Salaam Field Report.

“6 ' Human Rights and Business Survey 2022: Pwani Field Report.

7 Human Rights and Business Survey 2022: Dodoma Field Report.
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it is now normal to go for two months without salary payment.“® Similar
claims were made by interviewed workers at EUTCO in Tanga'*® and majority
of interviewed hotel workers in Iringa, who said delays sometimes take up
to two to three weeks, making their lives very difficult™ A security guard
said the following regarding his April salary, It is now June and | have just
received by April 2022 salary.’

In  GCeita, interviewed corporate management officials at GIPCO
CONSTRUCTION LTD and GROUP 12 SECURITY SERVICE LTD admitted that
sometimes salaries are not paid on time™ They stated that the workers
sometimes strike when there are such delays, but they usually tell them
reasons for the delays, which some of them understand and continue with
WOrk.

In Tanga, it was reported that some of the workers at Tanga Fresh Limited
went on strike and refused to report for work due to non-payment of three-
month salary.® Commenting on the incident, TUICO official in the region
said the dispute was caused by the sub-contractor who failed to send invoice
and other relevant documents to Tanga Fresh Limited on time.

3.4.3. Unequal pay for equal work

Survey respondents were asked whether they feel that they receive unequal
pay for equal work, which is a form of workplace discrimination. Majority of
them (40.6%) said they receive unequal pay for equal work, meaning that
there are different workers, including women, who use equal skill and effort
to perform their job under similar conditions or working environment, but
are paid differently. Only over a third (34.6%) of the respondents said there
are no issues of unequal pay for equal work. The remaining 24.8% said they
did not know or were not sure whether there is an issue of unequal pay for
equal work at their workplaces.

Table 3.3: Responses on existence of unequal pay for equal work at workplaces

Unequal Pay for Equal Work #Respondents %Respondents
Yes 288 40.6
No 246 34.6
Don't know 176 24.8
TOTAL 710 100

ource: Fleld data, 20

Table 3.3 suggests that there is a problem of discrimination in pay among
workers, as attested by a third of the workers who responded to the survey.
This situation may be aggravated by lack of trade union branches at

%8 Human Rights and Business Survey 2022: Mara Field Report.
4 Human Rights and Business Survey 2022: Tanga Field Report.
50 Human Rights and Business Survey 2022: Iringa Field Report.
B Human Rights and Business Survey 2022: Geita Field Report.
52 Human Rights and Business Survey 2022: Tanga Field Report.

82 é%




Human Rights and Business Report 2021/22

workplaces, where workers can raise such a concern. Fear to demand equal
treatment can also be a contributing factor, as indicated by some of the
interviewed workers, especially in Dar es Salaam.

3.4.4. Deduction of wages because of absence from work and other
reasons

The tendency of employers unfairly deducting wages was reported by survey
participantsin 7 ofthe 14 regions that were surveyed (50%). These regions are
Pwani, Geita, Mara, Iringa, Mbeya, Arusha and Mtwara. Reasons for deducting
wages include failing to show up at work due to illness or other emergency,
accidentally breaking glass utensils (for hotel workers), arriving at work late,
and returning late to work from lunch break. Deduction of wages because
of absence from work was reported to be the most common, followed by
deductions for arriving at work late. In Pwani, one of the survey respondents
said, ‘When you have an emergency, like maybe you or your child gets sick,
and you miss work or get to work late they deduct your salary, unlike in the
past where they would reduce your leave days.’

3.5. Working Environment: Overall Environment and
Occupational Health and Safety in the Workplace

Right to safety and health at work is a fundamental human right that
is closely connected to right to health and right to life'>* According to
the joint ILO/WHO Committee on Occupational Health, occupational health
‘'should aim at: the promotion and maintenance of the highest degree of
physical, mental and social well-being of workers in all occupations; the
prevention amongst workers of departures from health caused by their
working conditions; the protection of workers in their employment from
risks resulting from factors adverse to health; the placing and maintenance
of the worker in an occupational environment adapted to his physiological
and psychological capabilities; and, to summarize: the adaptation of work to
man and of each man to his job.">*

Occupational health and safety is an issue of great and global concern,
whereby it has been reported by ILO that an estimated 2.02 million people
die each year from work-related accidents or diseases, while more than
300 million people suffer from work-related diseases and another 300
plus million people experience fatal and non-fatal accidents™ This has

53 See Article 23 of Universal Declaration of Human Rights (UDHR); Article 7 of the International Covenant
on Economic, Social and Cultural Rights (ICESCR) of 1966.

5% Benjamin O. Alli (2008), Fundamental Principles of Occupational Health and Safety, International
Labour Office-General: ILO, Second Edition, available at http//www.ilo.ora/wemspS/aroups/public/@
dgreports/@dcomm/@publ/documents/publication/wcms_093550.pdf,  accessed 20  August
2022; International Commission on Occupational Health (ICOH), International Code of Ethics for
Occupational Health Professionals, available at http://\www.icohweb.org/site_new/multimedia/core
documents/pdf/code_ethics_eng_2012.pdf, accessed 20t May 2022.

55 See ILO, International Labour Standards on Occupational Safety and Health, at http://www.ilo.
org/global/standards/subjects-covered-by-international-labour-standards/occupational-safety-and
health/lang--en/index.htm), accessed 20" August 2022.
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prompted the international community, through ILO, to develop more
than 40 international labour standards on occupational health and safety,
as contained in various ILO instruments™ Key among the instruments
providing for labour standards on occupational health and safety is the
Occupational Safety and Health Convention, 1981 (No. 155), which is yet to be
ratified by Tanzania.”’

To promote the prevention of occupational accidents and diseases globally,
the international community, through ILO, also introduced the World Day
for Safety and Health at Work in 20038 This day is celebrated annually on
28 April, seeking to raise awareness and focus international attention on the
magnitude of the problem and on how promoting and creating a safety
and health culture can help reduce the number of work-related deaths and
injuries.’?

According to the ILO, it is estimated that the global cost of work-related
injuries and deaths totals almost $3 trillion®°In September 2017, the ILO
Director-General Guy Ryder stated that “economic impact of failing to invest
in worker safety and health is nearly equal to the combined gross domestic
product of the 130 poorest countries in the world."™®

In Tanzania, issues relating to occupational health and safety are mainly
governed by the Occupational Health and Safety Act, 2003 and the
Employmentand Labour Relations Act [CAP.366 R.E.2019]. The Occupational
Health and Safety Act contains provisions seeking to protect the health and
welfare of workers and improve working environment, including supply of
drinking water, washing facilities, first aid facilities, protective equipment,
and medical examination.'® The Act also prohibits work that is not adapted
to workers and provides for workers to be protected from toxic materials
and employers to provide occupational health and safety services. Among
the key aspects of the Act is inspection of workplaces, whereby inspectors
are empowered to enter a workplace and inspect or examine it without
notice!®® The Employment and Labour Relations Act empowers the
Minister responsible for labour to make regulations in respect of matters

%6 |pid.

7 Other instruments include the Occupational Health Services Convention, 1985(No. 161), which provides
for enterprise-level occupational health services, focusing on prevention; Occupational Safety and
Health Recommmendation, 2006 (No.197); Safety and Health in Construction Convention, 1988 (No.167);
Safety and Health in Mines Convention, 1995 (No. 176); and Working Environment (Air Pollution, Noise
and Vibration) Convention, 1977 (No. 148).

% See SDG KNOWLEDGE HUB “World Day for Safety and Health at Work 2021" at https:/sdg.iisd.org/
events/world-day-for-safety-and-health-at-work-2021/#:~:text=The%20World%20Day%20for%20
Safety,occupational%20accidents%20and%20diseases%20globally., accessed 20t May 2022.

59 Ibid.

%0 See “ILO: Global cost of work-related injuries and deaths totals almost $3 trillion” Safety and Health

Magazine, at https:/www.safetyandhealthmagazine.com/articles/16112-ilo-global-cost-of-work
related-injuries-and-deaths-totals-almost-3-trillion, accessed 20t May 2022.
o bid.

82 Sections 24, 54, 56, 58 & 62 of the Occupational Health and Safety Act, 2003.
8 1pbid, Section 6(1).
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of occupational health and safety standards and working environment.1e#
Employers must ensure safe working environment and report occupational
hazards, accidents or diseases occurring at workplace to authorities,
promoting the culture of health and safety at work. They must also train
their workers on occupational health and safety.

The Occupational Health and Safety Act, 2003 and the Employment and
Labour Relations Act [CAP. 366 R.E. 2019] are supplemented by various laws
and policies that also govern occupational health and safety in Tanzania.
These include the Occupational Health and Safety (First aid And Welfare
Facilities) Rules, 2015; Occupational Health and Safety (First aid And Welfare
Facilities) Rules, 2015; Occupational Health and Safety (Notification of
Occupational Diseases, Injuries and Dangerous Occurrence) Rules, 2016;
Occupational Safety and Health (General Administrative) (Amendments)
Rules, 2018; The Occupational Safety and Health (Building and Construction
Industry) Rules, 2015; and the National Occupational Safety and Health
Policy 2010.

3.5.1. Overall working environment

TheInternational Covenanton Economic, Socialand Cultural Rights (ICESCR)
of 1966 recognizes the right of everyone to the enjoyment of just and
favourable conditions of work which, among other things, ensure safe and
healthy working conditions.'®™ During the human rights survey, assessment
of safe and healthy working conditions was done by probing on availability
of adequate equipment, air, light, water, toilets, fire equipment, and first aid.
The assessment also included the state of buildings, and friendliness of the
workplace to persons with disabilities (PWDs) and women. The results of
this assessment are summarized in Table 3.4 below.

Table 3.4: % Responses on overall working environment at surveyed business
enterprises and factories

Very Poor Poor Good Very Good

Equipment 13% 23% 44.4% 19.6%
Air 8.6% 14.5% 50.1% 26.8%
Light 2.5% 14.9% 51.8% 30.8%
Water 3.5% 14.7% 52.1% 29.7%
Toilets 56 22.8% 50.3% 21.3%
Fire equipment 10.6% 18%% 48.3% 231%
Disability friendliness 30% 32.8% 27.5% 9.7%
First aid 10.7% 20.4% 46.2% 22.7%
Women-friendliness 10.8% 24.2% 451% 19.9%
State of building 4.8% 16.5% 53.9% 24.8%
ource: Field data, 20

&4 Section 98(1) of the Employment and Labour Relations Act, [CAP. 366 R.E. 2019].
85 See Article 7 of the ICESCR, 1966.
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As shown in Table 3.4 above, majority of respondents were of the view
that the state of air, light, water, toilets, fire equipment, first aid, women
friendliness, and buildings were generally good or very good (around 50
to 80% total). Overall working environment was therefore said to be good.
The main concern expressed by the respondents was the friendliness of the
workplaces to PWDs, whereby about two thirds of the respondents said it
poor and very poor, while only 9.7% said it is very good and 27.5% said it
is good. In Dar es Salaam, it was observed that the environment at most
workplaces (business enterprises) was not friendly to PWDs, with relevant
infrastructure missing.'e®

To ascertain the views of the respondents regarding working environment,
survey teams conducted on-site observation. The observation focused on
toilets and other sanitary conveniences, first aid kits, and fire equipment.
Toilets

The ILO Hygiene (Commerce and Offices) Recommendation of 1964 provides
that sufficient and suitable sanitary conveniences'® should be provided for
use of workers and be properly maintained.®® The sanitary conveniences
“should be partitioned as to ensure sufficient privacy” and as far as possible
“supplied with flushing systems and traps and with toilet paper or some
other hygienic means of cleaning."'®® Additionally, there should be accessible
washstands near the sanitary facilities”™ and there should be sanitary
conveniences for men and women."”

Regarding the number of sanitary facilities, the ILO Hygiene (Commerce and
Offices) Recommendation provides that a competent authority should fix
the number of such facilities,”? which in Tanzania’s case is the Occupational
Safety and Health Authority (OSHA) — established under the Occupational
Health and Safety Act of 2003. In line with ILO labour standards, the Act also
contains provisions on sanitary conveniences.””® Section 55 of the Act requires
employers to provide sufficient and suitable sanitary conveniences for
persons employed in factory or workplace, which should be maintained and
kept clean.”* The Act also requires separate sanitary conveniences for male
and female persons at workplaces and provision of sanitary conveniences
to be one toilet for every 25 persons.”> Additionally, sanitary conveniences
should be made separately for employees with disability.'”®

% Human Rights and Business Survey 2022: Dar es Salaam Field Report.

87 Facilities such as toilets, urinals, sinks, showers, bathtubs, and bidets which discharge waste water.

88 See Recommendation 37 of the R120 - Hygiene (Commerce and Offices) Recommmendation,
1964 (No.120), at https:/mwww.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0:NO:P12100_ILO_
CODE:RI20, accessed 20t May 2022.

89 |bid, Recommendation 38 (1) & (2).

70 |bid, Recommendations 38(4).

71 Ibid, Recommendations 39.

72 R120 - Hygiene (Commerce and Offices) Recommendation, 1964 (No. 120), Recommmendation 40.

7 Include urinals, water closets, earth closets, privies, ash-pits, and any similar conveniences.

74 Section 55(1) of the Occupational Health and Safety Act, 2003.

5> lbid, Section 55(1) & (2).

76 |bid, Section 55(4).
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The Occupational Safety and Health (First Aid and Welfare Facilities) Rules,
2015 contains similar provisions relating to sanitation at workplaces. They
require an employer to provide sanitary facilities at workplace, which are
freely and readily accessible,””” as well as make available items such as soap
or similar cleansing agent, toilet papers, and sanitary towel disposal bins for
female employees.”® They also require sanitary facilities to be marked with
relevant sex signs, ensure privacy, and be naturally or artificially ventilated."”®
GCenerally, toilets at the majority of the surveyed workplaces were found to
be in satisfactory or good condition. However, toilets at other workplaces
were found to be dirty and/or in dilapidated condition.

Dirty toilets were observed at workplaces such as Matrix International Ltd in
Dar es Salaam; Lush Chanzo Wood Industry Company, Yi Sen International,
Ronglan International Industries & Trade company Ltd and APP Group of

Companies in Iringa; Maru Maru Factory in Mbeya; Xinghao Group Co. Ltd
in Mtwara.

Picture 3.3: Dirty/filthy toilets used by workers at Lush Chanzo Wood Industry
Company (left), APP Group of Companies (middle) & Hong Yu Steel Industry
(right) in Iringa

Picture 3.4: A dirty toilet at Maru Maru Factory in Mbeya

77 Rule 7(1) of the Occupational Safety and Health (First Aid and Welfare Facilities) Rules, 2015.
78 Ibid, Rule 7(3).
72 |bid, Rule 7(5).
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Workplaces where toilets were found to be in satisfactory/good and clean
condition include VITA Foam Limited Company in Pwani; Gaki Investment
in Shinyanga; Pyrethrum Wood Company Limited and Dabaga Chai Bora
Co. Limited in Iringa; and Alpha Namata Co. Ltd in Mtwara.

Picture 3.5: Clean toilets at Alpha Namata Co. Ltd in
Mtwara (left) and Vita Foam Co. Ltd in Pwani (right)

Women visiting workplaces and female workers were found to be
disproportionately affected by dirty toilets, especially in terms of increasing
the risk of contracting diseases such as UTI. Regarding this issue, one of the
workers at Africa Zhenyan Group of Companies in Iringa, had this to say:
‘Our sisters are very much affected by the state of toilets, which are very
dirty/filthy and without water. Most of them get UTI.’

Thesurveyalsofound thatdirty toiletsare usually used by workers/employees,
while management team members use other, clean toilets. The toilets were
also not disability friendly and did not have means for disposing sanitary
dressing, while others did not even have hygienic means of cleaning such as
toilet papersand soaps.In Iringa, some of the toilets at Ronglan International
Industries & Trade Company Ltd were found to be without doors. This raises
concern over the issue of privacy.

Other sanitary conveniences

Apart from toilets, the Occupational Health and Safety Act of 2003 and
the Occupational Safety and Health (First Aid and Welfare Facilities) Rules,
2015 make provisions for other sanitary conveniences such as washrooms,
washing facilities, and changing rooms. For instance, the former requires
employees to be provided with adequate and suitable washing facilities,
which should be kept in a clean and orderly condition,®© and provision
of adequate and suitable accommodation for clothing not worn during

working hours, including separate changing rooms for each sex.® Under

80 Section 56 of the Occupational Health and Safety Act, 2003.
81 |bid, Section 57.
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the latter employers are also required to provide separate change rooms for
males and females.'®?

Regarding changing rooms, some of the interviewed workers said there are
changing rooms at their workplaces, while others said there were not. Fewer
claimed there were separate changing rooms for males and females.

First aid kits and fire equipment

Under the Occupational Safety and Health (First Aid and Welfare Facilities)
Rules, 2015, employers are required to have in place first aid Kits, and to affix
a notice in every workroom, stating the name of the first aid attendant in
that section of work.'®® This is in line with international labour standards on
occupational health and safety.

Like in the previous survey, first aid kits and fire extinguishers were observed
at most workplaces, in compliance with the occupational health and safety
obligations. However, some of the workplaces did not have such equipment,
and others were found to have empty first aid Kits.

Picture 3.6: First aid kits at Iringa Food and Beverages Company
in Iringa (left) and Coast Concrete Poles in Pwani (right)

Picture 3.7: Empty first-aid kits at SAl Energy and Logistic
Services Ltd in Iringa(left) and Alpha Namata in Mtwara (right)

82 Rule 9(1)(b) of the Occupational Safety and Health (First Aid and Welfare Facilities) Rules, 2015.
85 Rule 15(1) of the Occupational Safety and Health (First Aid and Welfare Facilities) Rules, 2015.
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Regarding fire extinguishers, some of the workers Pwani and Dar es Salaam
claimed that some of the equipment have expired or are empty and just put
there for show. Majority of them also claimed they have not received training
onusing thefireequipment.In Dar es Salaam, one of the survey respondents
at Matrix International Ltd said, ‘There are several fire extinguishers here at
the company, but | doubt there is any worker who can use them in case of
fire as we have not been trained on how to use them.’

Picture 3.8: Well-placed fire extinguishers at Coast Concrete Poles Ltd in Pwani

3.5.2. Occupational health and safety policies

Corporate management officials who responded to the survey were asked
whether there are occupational health and safety policies in place. Majority
of them, just over three quarters (77.2%), said they have such policies, while
21.8% said there are no such policies.

Figure 3.8: Corporate management officials’ responses on

existence of health and safety policies at workplace (N=101)
Source: Field data, 2022

Survey teams were able to obtain copies of work health and safety policies

at some of the surveyed workplaces in regions such as Pwani, Morogoro,
Dodoma, Tanga and Mtwara.
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Picture 3.9: Workplace health and safety policies at CPL Co. Ltd
in Pwani (left) and WhatsAfrica Limited in Morogoro (right)

At workplaces where health and safety policies existed and copies were
provided, the survey observed that most of them written in English language.
This might present a language barrier for workers who are not conversant
with the language.

3.5.3. Training on occupational health and safety

Labour standards require provision of regular trainings on occupational
health and safety to ensure a safe and conducive working environment.
Workers engaged during the survey were asked whether they had received
any training on occupational health and safety. About half of them (54%) said
they have received such training, while the remaining 46% said they had not
received training. Percentage of workers who have received such training
has increased by 11% compared to the findings of the previous survey.
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Figure 3.9: % Responses on receiving training

on occupational health and safety
Source: Field data, 2022

Cross-tabulation of field data revealed that the percentage of workers who
claimed to have received training on occupational health and safety was
highest in Morogoro and Geita Regions (71%) and lowest in Mara Region
(13%). Apart from Mara, regions which recorded less than 50% of workers who
said the had received training included Dar es Salaam, Dodoma, Mtwara
and Shinyanga. Percentage of workers who have received occupational
health and safety training was slightly higher among male workers (55%)
than female workers (53%).

Figure 3.10: Percentage of workers trained on

occupational health and safety by region
Source: Field data, 2022

Employers were also asked about provision of occupational health and
safety training. They were specifically asked whether they provide any or
regular training on workplace health and safety and skills to their workers.
Overwhelming majority of them (89.1%) claimed to provide on-job trainings
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on workplace health and safety skills to their employees.® The remaining
8.9% acknowledged that they do not provide such trainings.

A key issue regarding training on occupational health and safety that was
raised during interviews with some of the respondents is the cost for the
training. This concern was especially expressed by corporate management
officials who responded to the survey in Mwanza and Geita. For instance,
inn Ceita, a respondent at Primefuels Co. Ltd opined that the training
conducted by OSHA is too expensive, as one module costs up to Tshs.
500,000."® In Mwanza, a survey respondent at Coca-Cola Company made a
similar statement in saying, ‘Training costs are too high, such that we must
train only a few workers who will then train other workers. The Government
should address this challenge so that many workers can benefit from the
training.’

It is LHRC's view that training on occupational health and safety is of
paramount importance for a conducive and safe working environment.
As such, it is in the best interests of employers to ensure such trainings
are provided and in a regular manne to improve workplace safety and
atmosphere and thereby prevent accidents and potential lawsuits or legal
action. Injuries that can lead to disability can also be prevented.

3.5.4. Labour inspection a major concern for workers

Labour inspection mandate in Tanzania Mainland mainly falls under the
labour section within the ministry responsible for labour and employment
(Prime Minister's Office, Labour, Youth, Employment and Persons with
Disability) and the Occupational Safety and Health Agency (OSHA). A strong
labour inspection system is essential for ensuring compliance with labour
laws and standards on the part of employers and employees. Inspection
services help to ensure decent working conditions, promote compliance,
and ensure enforcement of labour laws.

Like in the previous survey, the survey generally found that workers are not
happy with labour inspection, claiming that the inspectors do not regularly
visit workplaces and when they do, they do nothing or little to address their
grievances. Dissatisfaction with labour inspection was especially expressed
by workers during interviews in the regions of Dar es Salaam, Pwani,
Morogoro, Shinyanga, Mara, Mbeya, and Tanga. OSHA was mentioned the
most, followed by labour officers. Some of the interviewed workers accused
inspectors of not meeting with them when they come for inspection, while
others mentioned that the inspections are not regular.’®® In Morogoro, one
of the respondents said, ‘The inspectors do come to our workplace, but they
should do so regularly. That would really help to improve occupational
heqlth and safety.’

84 N-101.

8 Human Rights and Business Survey 2022: Geita Field Report.

86 Human Rights and Business Survey 2022: Morogoro Field Report; Human Rights and Business Survey
2022: Pwani Field Report.
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3.5.5. Availability and use of personal protective equipment

Personal protective equipment (PPE) refers to any equipment that protects
user against health or safety risk at work. It includes helmets, goggles,
protective clothing, safety footwear/protective boots, safety gloves, dust
mask, ear plugs, and eye protection. The equipment are meant to protect
workers and visitors at workplaces from injury or infection.

According to the Occupational Health and Safety Act of 2003, employers
in any factory or workplace must provide workers with effective protective
equipment where the workers are employed in any process involving
exposure to any injurious or offensive substance or environment.®In case
of any processes specified in the Fifth Schedule to the Act, employers must
ensure suitable goggles or effective screens are provided to protect the eyes
of persons employed in the process.®® The processes which require provision
of suitable googles or effective screens include dry grinding of metals or
articles of metal, welding or cutting of metals, as well as processes such as
cutting out or cutting off of cold rivets or bolts from boilers or other plant or
from ships and breaking or dressing of stone concrete or slag.'®®

When asked about availability of PPE and whether they were sufficient, only
26.9% of respondents said they are available and sufficient, closely followed
by 26.8% who felt they were available and somewhat sufficient. During the
previous survey, over a third of respondents (39%) said they had sufficient
PPE, while 24% said the available PPE was somewhat sufficient.

Figure 3.11: %Responses on availability of personal

protective equipment at workplaces (N=710)
Source: Field data, 2022

87 See Section 62 of the Occupational Health and Safety Act, 2003.
88 |bid, Section 63.
82 See the Fifth Schedule to the Occupational Health and Safety Act, 2003.
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Further analysis of field data showed that percentage of workers who
claimed they did not have any PPE was highest in Tanga Region, at 47%,
followed by Pwani (33%), Iringa (31%), Dar es Salaam (30%), and Ceita (26%).
In Kilimanjaro and Mwanza Regions, none of the respondents said they did
not have PPE.

Figure 3.12: Percentages of workers without PPE by region
Source: Field data, 2022

Regions where most workers claimed to have insufficient PPE included
Dar es Salaam, Iringa, and Mtwara. Regions where most workers claimed to
have sufficient PPE included Morogoro, Arusha, and Mbeya. In terms of sex,
male workers who said they did not have PPE and had insufficient PPE were
16.9% and 8.6% respectively, while their female counterparts were 14% and
12% respectively.

Workplaces without sufficient PPE

As discussed above, overall, over a half of the respondents (53.7%) said they
have sufficient PPE. The remaining percentage of workers, which is nearly
a half, said they did not have sufficient PPE or did not have them at all, save
for a few who indicated they were not sure.

Some of the workplaces which either the respondents said they did not
have sufficient PPE or were observed by survey teams not to have sufficient
PPE include Kimamba Fibres Company in Morogoro; small scale miners
in Mtakuja Ward in Geita; Bandit Security Guard Limited in Mara; Yi Sen
International Investment Company Limited, Ronglan International
Industries & Trade company Ltd, and East Africa Zhenyan Group of
Companies in Iringa; mining workplaces in Mbeya and Geita; RUHAMWA
Security Company in Mbeya; EUTCO in Tanga; UCC, Listram Commodities
Company and Xinghao Group Co. Ltd in Mtwara.
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Picture 3.10: Workers at Ronglan International Industries &
Trade Company Ltd found working without PPE

Picture 3.11: A worker without PPE (left) and female workers at Listram
Commodities Co. Ltd without PPE (protective gloves) in Mtwara

As shown in the right picture above, female workers at Listram Commodities
in Mtwara were found working without wearing PPE, specifically protective
gloves. They were found deshelling cashew nuts (removing the shells) with
their bare hands. They find it easier and work faster using their hands, but
there are consequences as the nuts produce a liquid that burns their skins
(corrosive liquid)®® As a result, many women working in the industry are said
to have sustained permanent damage on their hands.™ These women end
up with industrial skin diseases, which cause morbidity and disability. Due
to repeated pressure on skin the workers may also experience temporary or
permanent skin damage or bruises.’??

90 See Bee Wilson “‘Blood cashews': the toxic truth about your favourite nut” The Telegraph Newspaper
(online), available at https://www.telegraph.co.uk/foodanddrink/foodanddrinknews/11577928/Blood-
cashews-the-toxic-truth-about-your-favourite-nut.ntml, accessed on 2" April 2022.

© bid.

92 |bid.
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Picture 3.12: Small scale miners in Geita found working without PPE (left)
and a female cleaner working without PPE (mask and gloves) in Iringa

Picture 3.13: A worker at Xinghao Group Co. Ltd in Mtwara
found working without wearing safety boots (barefooted)

Workplaces with sufficient PPE

Some of the workplaces which either the respondents said they had
sufficient PPE or were observed to have some include Coast Concrete Poles
in Pwani; Kilombero Sugar Company in Morogoro; ALAF Ltd in Dodoma;
Musoma Fish Processor in Mara; Sai Energy and Logistics Company and
Dabaga Chai Bora in Iringa; Irvines’ Tanzania Ltd in Kilimanjaro; Tanalec
Limited in Arusha; Tanga Fresh Ltd and Neelkanth Lime Ltd in Tanga; and
Dangote Cement Factory in Mtwara. At Irvines’ Tanzania Ltd one of the
workers said:

‘To tell you the truth, we have sufficient PPE hear, from safety boots,
protective coveralls/PPE suit to masks, and when they are worn out or
damaged what you have to do is just ask and they shall be replaced.’
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Picture 3.14: Workers at Coast Concrete Poles in Pwani (left) and
ALAF Ltd in Dodoma (right) working while wearing sufficient PPE

Picture 3.15: Workers at Irvines’ Tanzania Ltd in Kilimanjaro (left) and
Tanga Fresh Ltd in Tanga(right) working while wearing sufficient PPE

PPE only provided to worker once

Some of the interviewed workers, especially in Dar es Salaam and Mtwara,
complained about being provided with PPE only once. For instance, a worker
at Kiwango Security Company alleged that they only given PPE once, such
that when they are worn out one decides to buy onther PPE themselves.'®

No PPE provided to casual workers at some workplaces

Interviewed casual workers in Shinyanga indicated that they are not
considered by their employers in terms of provision of PPE.®* One of them
at Afrisian Investment stated that they usually buy some of the PPE, such
as masks, themselves and when they are worn out and they do not have
money to buy new ones they have to persevere with the dust and buy and
drink milk when they get some money.

95 Human Rights and Business Survey 2022: Mtwara Field Report.
94 Human Rights and Business Survey 2022: Shinyanga Field Report.
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Workplaces demanding wearing of PPE

Boards and signs demanding workers to wear PPE were observed as some
of the workplaces. These include Musoma Fish Processor in Mara and
Neelkanth Lime Ltd in Tanga.”®®

Picture 3.16: Boards observed at Musoma Fish Processor in Mara (left) and
Neelkanth Lime Ltd in Tanga (right) demanding workers to wear PPE

In Morogoro, one of the workers at Kilombero Sugar Company said, ‘One
of the things that is taken very seriously here is provision and use of PPE,
and where one is not wearing even one of their PPE they are not allowed to
work on that day.’ At Musoma Fish Processor in Mara, the survey found that
it was mandatory for all workers to wear PPE before entering production
area.”® At Neelkanth Lime Limited in Tanga it was reported that there is a
fine ranging from Tshs. 30,000 to Tshs. 40,000 for any worker who enters
work premises without PPE.®” A health and safety officer at the company
said, ‘This disciplinary action has helped to increase compliance with the
requirement of wearing PPE and supervisors to ensure the workers always
wear PPE while working. This week | have so far recorded the names of 14
workers who were caught not wearing PPE at some point and | have their
pictures. The fines shall be deducted from their wages.’

Complaints about worn out or damaged PPE

Some of the interviewed workers in regions such as Dar es Salaam, Mtwara
and Shinyanga complained about their PPE being worn out or damaged. In
Mtwara, a worker at Xinghao Group Co. Ltd was observed with a worn-out
mask.

95 Human Rights and Business Survey 2022: Mara Field Report; Human Rights and Business Survey
2022: Tanga Field Report.

96 Human Rights and Business Survey 2022: Mara Field Report.

97 Human Rights and Business Survey 2022: Tanga Field Report.
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Picture 3.17: A worker at Xinghao Group Co. Ltd found working
while wearing a worn-out/damaged mask

Provision of only some of the PPE

Some of the interviewed respondents at the surveyed workplaces stated
that sometimes they are only provided with some of the equipment for
protection. For instance, in Morogoro a community member alleged that
safety boots are usually not provided at Kimamba Fibres Company.*¢ A
similar claim was made by one of the respondents at East African Zhenyan
Group of Companies in Iringa, who alleged that they were only provided with
gloves, while they needed other PPE such as safety boots and helmets.”®®
In Mtwara, one of the interviewed workers at UCC, a sub-contractor for
Dangote Cement Factory, said, ‘This is the second year that | have had to
buy safety boots myself.’

3.5.6. Some workers opting not to wear personal protective equipment
Like in the previous survey, some of the employers who responded to the
survey revealed that some workers are given PPE but then opt not to use
them. This was said to be the case at some of the workplaces in Dar es
Salaam, Pwani, Shinyanga, Mbeya, Arusha, Tanga and Mtwara Regions. For
instance, at Jambo Foods Company in Shinyanga, some of the workers were
found working without their PPE, while others were wearing PPE. When
interviewed, one of the workers not wearing PPE said they feel suffocated by
the masks and believe there is no harm in not wearing them anyway since
the work premises are clean.?® In Arusha, some of the workers at Tanelec
Limited were also found not wearing their gas/respirator masks.2”’

98 Human Rights and Business Survey 2022: Morogoro Field Report.
9 Human Rights and Business Survey 2022: Iringa Field Report.

200 Human Rights and Business Survey 2022: Shinyanga Field Report.
200 Human Rights and Business Survey 2022: Arusha Field Report.
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Picture 3.18: Unused masks found at Jambo Foods in Shinganya

Picture 3.19: A worker at Al-Haddad Electrical Works in Dar es Salaam found
working without wearing PPE, including safety boots

In Mbeya, a corporate management official at Marmo E. Granito Mines (T)
Limited revealed that they had been experiencing the problem of some
workers not wearing PPE, something which got them in trouble with
OSHA, a regulatory authority responsible for occupational health and safety
in Tanzania.?*? Under the advisement of OSHA, he said that they had to
introduce a fine of Tshs. 5,000 for workers not wearing PPE and it has helped
to address the problem.

202 Human Rights and Business Survey 2022: Mbeya Field Report.
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3.6. Violence and Harassment in the Workplace

In the world of work, ILO has defined “violence and harassment” as “range
of unacceptable behaviours and practices, or threats thereof, whether a
single occurrence or repeated, that aim at, result in, or are likely to result
in physical, psychological, sexual or economic harm, and includes gender-
pased violence and harassment.”?% Gender-based violence and harassment
is defined as “violence and harassment directed at persons because of
their sex or gender, or affecting persons of a particular sex or gender
disproportionately, and includes sexual harassment."?%4

According to ILO, violence and harassment in the world of work is a
widespread phenomenon across the world in all sectors.?®® It deprives people
of their dignity, and is incomypatible with decent work, and a threat to equal
opportunities and to safe, healthy, and productive working environments.2%
It is a disruptive behaviour at workplaces, which includes threatening
behaviour, verbal or written threats, verbal abuse, and physical attacks;
and must be addressed to protect workers, clients/customers, and visitors.
Examples of such behaviour include intimidation, bullying, pranks, sabotage,
pushing, rape, sexual harassment, gestures, and psychological trauma.

3.6.1. ILO Violence and Harassment Convention of 2019

In June 2019, the International Labour Organization (ILO) adopted the
Violence and Harassment Convention, 2019 (No. 190).2%7 It recognizes the
right of everyone to a world of work free from violence and harassment,
including gender-based violence and harassment. The convention seeks to
protect worksand other personsin the world of work, including employees as
defined by national law and practice, as well as persons working irrespective
of their contractual status, persons in training, including interns and
apprentices, workers whose employment has been terminated, volunteers,
jobseekers and job applicants, and individuals exercising the authority,
duties or responsibilities of an employer.?°® It applies to all sectors, whether
private or public, both in the formal and informal economy, and whether in
urban or rural areas.?® The Convention applies to violence and harassment
in the world of work occurring in the course of, linked with or arising out of
work:20

m inthe workplace, including public and private spaces where they are at

place of work;

203 See Article1of the ILO Violence and Harassment Convention, 2019 at https:/Awvww.ilo.ora/dyn/normlex/
en/f2p=NORMLEXPUB:12100:0:NO:P12100_ILO_CODE:C190.

204 |pid.

205 See ILO “Violence and harassment in the world of work” at https:/w
harassment/lang--en/index.htm, accessed 21t May 2022.

206 |pbid.

207 See C190 - Violence and Harassment Convention, 2019 (No. 190) at https:/Avww.ilo.org/dyn/normlex/
en/f?p=NORMLEXPUB:12100:0:NO:P12100_ILO_CODE:C190.

208 Article 2(1) of ILO Violence and Harassment Convention, 2019 (No. 190).

209 |bid, Article 2(2).

210 Article 3 of ILO C190.
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m in places where the worker is paid, takes a rest break or a meal, or uses
sanitary, washing and changing facilities;

m during work-related trips, travel, training, events or social activities;

m through work-related communications, including those enabled by
information and communication technologies;

] in employer-provided accommodation; and

m when commuting to and from work.

The Convention requires States to adopt laws and regulations to define and
prohibit violence and harassment in the world of work, including gender-
based violence and harassment.?" They must take appropriate measures
to prevent violence and harassment in the world of work, including:
recognizing the important role of public authorities in the case of informal
economy workers: identifying, in consultation with the employers’ and
workers' organizations concerned and through other means, the sectors or
occupations and work arrangements in which workers and other persons
concerned are more exposed to violence and harassment; and taking
measures to effectively protect such persons.?”?

Additionally,the Conventionrequiresmemberstoadoptlawsandregulations

requiring employers to take appropriate steps commensurate with their

degree of control to prevent violence and harassment in the world of work,
including gender-based violence and harassment.? This includes:

m adopt and implement, in consultation with workers and their
representatives, a workplace policy on violence and harassment;

m takeintoaccountviolenceand harassmentand associated psychosocial
risks in the management of occupational safety and health;

m identify hazards and assess the risks of violence and harassment,
with the participation of workers and their representatives, and take
measures to prevent and control them; and

] provide to workers and other persons concerned information and
training, in accessible formats as appropriate, on the identified hazards
and risks of violence and harassment and the associated prevention
and protection measures, including on the rights and responsibilities
of workers and other persons concerned.

It is LHRC's view that ILO Violence and Harassment Convention, 2019 is
very important and can play a big role in addressing workplace violence if
ratified and domesticated. LHRC therefore calls upon the Government to
take immediate measures to ratify and later domesticate this convention,
which entered into force in June 2021.

21 Article 7 of ILO C190.
22 |bid, Article 8.
25 |pbid, Article 9.
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3.6.2. Reported incidents of workplace violence and harassment

Common forms of workplace violence

The survey conducted in 14 regions of Tanzania Mainland also probed on
workplace violence and harassment. Respondents were specifically asked
about the common forms of violence that occur at their workplaces. 31.3%
of respondents mentioned intimidation/threats and/or bullying as commmon
forms of violence, while 21.3% mentioned sexual violence. This means that
over half of the respondents acknowledged existence of psychological and
sexual violence at their workplaces. Less than 1% also mentioned physical
attack or assault, while the majority (47%) said there were other forms of
violence.

Figure 3.13: %Responses on most common forms of violence

and harassment at workplaces
Source: Field data, 2022

The fact that majority (47%) of respondents said there were other forms
of violence suggests that knowledge about different forms of violence is
poor among workers. In this regard, training on workplace violence and
harassment is very important, so that workers know which acts perpetrated
against them constitute acts of violence.

Workplace violence in the media sector

In the second half of 2021, LHRC also conducted a mini survey on the rights
of journalists that touched on workplace violence and harassment. Majority
of respondents acknowledged existence of different forms of violence
at workplace and female journalist were identified as the major victims/
survivors of such violence. Nearly half of them (42%) said it is a serious
problem for female journalists, followed by 40% who said it is a moderate
problem. 14% of the respondents said it is a minor problem, while 4% said it
is not at all a problem.?* Regarding this problem, one journalist based in Dar
es Salaam said:

24 | HRC Rights of Journalists Survey Field Report, 2021.
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‘Some of our bosses, such as media owners, human resources officers and
editors demonstrate a very bad behaviour of constantly demanding a sex
bribe, especially from new female and male workers. When the workers
say no, there is a very big possibility of not getting employment contract or
their news story being dropped or read at some latter point in time. Most
of them just give up and quit their jobs.’

Nearly half of the journalists who participated in the survey (43%) said they
had witnessed or heard about any incident of sexual violence or sextortion
against ajournalistin the past year. When asked which acts of sexual violence
against female journalists they had witnessed or heard about, most of the
respondents mentioned being asked for a sex bribe to be employed or for a
story to be published or aired. Young women doing fieldwork or internship
were said to be more vulnerable in this regard as they seek employment.?®
Some of the respondents, especially in Dar es Salaam, mentioned
unwarranted touching of body parts, especially breasts and buttocks, as a
common form of sexual violence against female journalists.

Sexual harassment in its different forms was also mentioned by nearly
all respondents as common. Examples include flirting, making sexually
offensive gestures or remarks, inappropriate or unwanted touching of arms
or brushing up against a woman, blocking the way or standing in the way,
making sexually offensive facial expressions, unwelcome sexual advances,
and repeatedly asking for dates or hook ups. A few other respondents also
mentioned looking at a woman's body up and down (persistent staring)
and telling sexually offensive jokes. Some few respondents in Dar es Salaam
also mentioned that some female journalists encourage sexual advances or
deliberately target their bosses or supervisors for a certain gain.?®

Editors and human resources officers were mentioned the most as
perpetrators of sexual violence against female journalists. Other perpetrators
that were mentioned included managing directors/managers, media
owners, and sources. Male journalists, especially older or experienced
one, were also mentioned by some of the respondents as perpetrators of
sexual violence against female journalists, especially sexual harassment.?”
Consequences of rejecting unwelcome or unwanted sexual advances
include non-employment, difficult working environment, a story not being
published, and unfair dismissal.?’®

Call for adoption of sexual harassment policies

Nearly a half of interviewed respondents (48%) indicated that they were
not aware of existence of any sexual harassment policies and only a few of
employers who claimed to have in place such policies could share copies

with the study teams. This calls for the need for all employers to adopt and/or
25 Ipid.

26 Ipid.

27 LHRC Rights of Journalists Survey Field Report, 2021.

28 |pid,
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fully implement sexual harassment and gender inclusion policies. Some of
the employers, in Arusha, were found to have established sexual harassment
committees.®?

3.7. Compensation for Injury Sustained at Work

States parties should ensure that workers suffering from an accident
or disease, and where relevant, their dependents, receive adequate
compensation, including for costs of treatment, loss of earnings and other
costs, as well as access to rehabilitation services.??° This is in line with various
international standards, including the ILO Workmen's Compensation
(Accidents) Convention, 1925 (No. 17), which has been ratified by Tanzania,?
and otherrelevant ILO conventions.?? Right tocompensation in case of injury
also forms part of social protection, thus covered under the International
Covenant on Economic, Social and Cultural Rights (ICESCR), which provides
for the right to social security.

Domestically, there is the Workers’ Compensation Act,??®> which provides for
the right to compensation for occupational injury (resulting in disablement
or death)?** and right to compensation for occupational diseases.??® It also
establishes the Workers Compensation Fund®® and creates an obligation
for an employer to contribute to it.

3.7.1. Compensation arrangements and payment of compensation
Respondents at surveyed workplaces were asked whether there are
arrangementsin placetocompensate workerswhosufferinjurieswhile doing
their work. Only a third of the respondents (32.4%) said the arrangement
exists, while over a third (38.6%) said it does not. The remaining percentage
of workers (29%) said they were not sure whether compensation is granted
in case of workplace injury. This represents an improvement compared to
the situation in the previous survey covering the period of 2020/21, whereby
less than a third (22%), claimed that such an arrangement exists at their
workplaces and 46% who said there is no such arrangement.??’

29 Human Rights and Business Survey 2021/22: Arusha Field Report.

220 Committee on Economic, Social and Cultural Rights, General Commment No. 23 of 2016.

21 Article 1 of the Convention states that “Each Member of the International Labour Organisation
which ratifies this Convention undertakes to ensure that workmen who suffer personal injury due
to an industrial accident, or their dependants, shall be compensated on terms at least equal to those
provided by this Convention.”

222 Other ILO compensation conventions include the Workmen's Compensation (Occupational Diseases)
Convention, 1925 (No.18), Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980]
(No.121) and the Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19).

225 CAP 263, R.E. 2015.

224 Section 19(1) of the Workers' Compensation Act.

225 |bid, Section 22(1).

226 |pbid, Section 5(1).

27 | HRC (2021), Human Rights and Business Report 2020/21, at www.humanrights.or.tz.
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Figure 3.14: %Responses on compensation arrangement for

injury sustained at work
Source: Field data, 2022

Respondents of the survey were also asked whether they were aware of
any co-worker who sustained an injury while working and was thereafter
compensated. Only 9.2% of the respondents said they did, decreasing from
22% in comparison to the previous survey. 84.6% of the respondents said
that the workers who were injured did not receive any compensation, while
the remaining 6.2% said they either did not remember or were not sure.

Reported incidents of workplace injury

Incidents of workplace injury were reported in 57% of the surveyed regions,
namely Dar es Salaam, Pwani, Dodoma, Shinyanga, Iringa, Arusha, Tanga
and Mtwara. Most of the incidents occurred in the period of 2019 to 2021. It
was reported that workers suffered different types of injuries, some leading
to permanent disability. For instance, in Dar es Salaam, the survey team
came across a worker whose finger was severed by a machine while at work
in 2021.

In Shinyanga, Jambo Products/Group reportedly saw the need to join the
Workers' Compensation Fund (WCF) after one of the company workers
sustained a workplace injury and lost three of his right-hand fingers in
May 202122 The company management informed the survey team that
the worker was hospitalized, and the company covered his medical bills,
totaling Tshs. 1,500,000, and paid him a compensation of Tshs. 1, 200,000.7%°
The Human Resources Officer at the company said, ‘Initially, we did not
have in place compensation arrangement through WCF. But the situation
changed in May last year when one of our workers had his fingers severed
by a machine. We covered bills for his medical treatment and gave him
some money as compensation then we joined WCF. We are still following

226 Human Rights and Business Survey 2022: Shinyanga Field Report.
222 Ibid. [However, the worker claimed that he had been paid any compensation, but was given an
employment contract].
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up on his compensation with WCF. Another challenge is that WCF offices
are in Mwanza (far) and there is sometimes bureaucracy.’

Picture 3.20: An employee at Jambo Products who
sustained a workplace injury in May 2021

Picture 3.21: A worker at Lush Chanzo Company in Iringa (left) and a driver
at Kapricorn Royal Class in Arusha, who sustained workplace injuries

Complaints about not receiving compensation following workplace
injury

Majority of workers who claimed to have sustained workplace injury
complained about not receiving compensation. For instance, a worker at
Al-Hadda Electrical Works in Dar es Salaam alleged that, apart from his
employer covering his medical treatment expenses, he did not receive
any compensation after losing his finger to a workplace injury, despite the
company being registered with the Workers’ Compensation Fund (WCF)
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and his salary being deducted for the fund each month.z° A worker at CPL
Co. Ltd in Pwani, who suffered a similar fate, also alleged that he had not
been paid compensation after his fingers were severed while working in
January 2022 and suffering permanent partial disability.?”

In Shinyanga, the survey team met Juma Masalu Dani, who claimed
that he is a former employee at Zem Development Company, a mining
company located in Mwakitolyo in Kishapu District. He claimed that he
suffered internal injury and fell ill after inhaling smoke and dust at work.
When he started experiencing chest pains and requested his employer to
go for medical checkup, the employer refused. However, coincidentally the
Kishapu District Commissioner paid an impromptu visit to the mines, found
him in a bad condition, and ordered the employer to take him to hospital
and cover his medical bills. He stated that while still receiving medical
treatment, his employer terminated his employment, and that was in May
2021. To date, he is yet to receive any assistance, either from employer or
WCF, and claimed he is still sick. In June 2022, he decided to write to WCF
and ask for assistance.

Picture 3.22: A copy of a letter written by Juma Masalu to
WCF requesting for assistance

Complaints about inadequacy of compensation and delays

Someoftheinterviewedworkerswhosustainedworkplaceinjurycomplained
about inadeguacy of compensation and delays in receiving compensation.
For instance, in Dodoma the survey team came across a security guard at
SCGA Security Company, who sustained an injury in 2019 and claimed that

20 Human Rights and Business Survey 2022: Dar es Salaam Field Report.
21 Human Rights and Business Survey 2022: Pwani Field Report.
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his employer took good care of him following the injury, including covering
medical bills. He also said he was eventually paid compensation by WCF but
it was a ‘struggle’ and ‘there was a lot of bureaucracy’ as it took two years to
finally receive the compensation in 2021.

Picture 3.23: SGA Security worker in Dodoma who
sustained a workplace injury in 2019

3.7.2. Awareness of Compensation Laws

During the survey, workers were also asked about their awareness of
compensation laws in case of workplace injury. In comparison with the
previous survey, a bigger percentage of workers claimed to be aware of such
laws, increasing by 5.1%. However, like it was the case during the previous
survey, over two thirds of the respondents indicated they lacked the legal
awareness.

Figure 3.15: %Responses on awareness about laws and regulations

governing compensation following injury at work
Source: Field data, 2022

Lack of awareness about compensation laws is a worrying sign for workers,
especially given the fact that vulnerability to workplace injury is high at most
workplaces. This implies that most employers do not make efforts to ensure
their workers are aware of compensation procedures in case of workplace
injury, perhaps doing so deliberately so that they do not have to incur any
expenses when accidents do occur.
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3.8. Freedom of Association, Collective Bargaining and
Right to Strike

Freedom of association is a fundamental human right, provided for under
various regional and international human rights instruments, including the
Universal Declaration of Human Rights (UDHR), International Covenant
on Civil and Political Rights (ICCPR), International Covenant on Economic,
Social and Cultural Rights (ICCPR) and the African Charter on Human
and Peoples’ Right (ACHPR). 22 |CCPR states that everyone has the right
to freedom of association with others, which includes right to form and
join trade unions for the protection of one’s interests. This right is thus
also a labour right and it provides a platform for enjoyment of another
fundamental labour right, the right to collective bargaining. It is protected
under several ILO labour conventions, including the Freedom of Association
and Protection of the Right to Organise Convention, 1948 (No. 87), the Right
to Organise and Collective Bargaining Convention, 1949 (No. 98) and the
Collective Bargaining Convention, 1981 (No. 154). Domestically, this right is
incorporated in the Employmentand Labour Relations Act (ELRA), providing
for the right of workers to form or join trade unions and employers to form or
join employers’ association.?**

ILO defines collective bargaining as ‘a voluntary process through which
employers and workers discuss and negotiate their relations, in
particular terms and conditions of work' and recognizes it as an essential
part of freedom of association.?* It is important for employer-employee
relations as it ensures that both parties have a say and fairly negotiate
their employment relations, concluding what we call collective bargaining
agreement (CBA). Section 68 of ELRA imposes a duty upon an employer or
his association to bargain in good faith.

Closely associated with freedom of association and collective bargaining is
the right to strike. This right has been upheld at ILO, whereby the ILO’s
Government Group now recognizes that ‘without protecting the right to
strike, freedom of association, in particular the right to organize activities for
the purpose of promoting and protecting workers' interests, cannot be fully
realized.'?*

ELRA also recognizes the right of employees to strike under Section 75.

Regarding freedom of association, collective bargaining, and right to

strike, the survey found that these rights were generally restricted by

most _employers in surveyed regions. Most interviewed workers claimed

232 Articles 20(1) & 23(4) of UDHR; Article 22(1) of ICCPR; Article 8(1)(a) of ICESCR; and Article 10 of ACHPR.

233 Sections 9(1) & 10(1) of ELRA.

4 See |LO, Right to collective bargaining at htto://www.ilo.ora/empent/areas/business-helpdesk/WCMS
DOC_ENT_HLP CB_EN/lang--en/index.htm, accessed 20" May 2022.

25 United Nations Human Rights Office of the High Commissioner, UN rights expert: “Fundamental
right to strike must be preserved” at https//www.ohchrora/EN/NewsEvents/Pages/DisplayNews.
aspx?News|D=21328&LanglD=E, accessed 20" May 2018; “Right to Strike upheld at ILO" at http:/mww
industriall-union.org/right-to-strike-upheld-at-ilo, accessed 20t May 2022.
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that their employers discourage them from joining trade unions as part
of their freedom of association. Most of them also continued to express
dissatisfaction with the work of trade unions, expressing that they are not of
much help to them when it matters.

3.8.1. Trade union membership at surveyed workplaces

As part of realization of freedom of association, Tanzania has allowed
establishment of various trade unions to accommodate and serve workers
from different sectors and industries. These unions are essential for
realization of workers' freedom of association at workplaces. Registered
trade unions in Tanzania include: the Tanzania Union of Industrial and
Commercial Workers Union (TUICO); Tanzania Plantation and Agriculture
Workers Union (TPAWU); Communication and Transport Workers Union
of Tanzania (COTWUT); Tanzania Media Workers Union (TMWU); Tanzania
Mines, Energy, Construction and Allied Workers Union (TAMICO); Tanzania
Road Transport Workers Union (TARWOTU); Conservation, Hotels, Domestic,
Social Services and Consultancy Workers Union (CHODAWU); National
Union of Mine and Energy Workers (NUMET); and Tanzania Union of Private
Security Employees (TUPSE).

Workers at all surveyed workplaces were asked about existence of trade
union branch. Survey findings show a slight improvement in terms of
existence of such branches in comparison with the previous survey. About
a third of the respondents (34.2%) said there were trade union branches at
their workplaces, increasing from 31% in the previous survey. On the other
hand, 55.6% of the respondents claimed there were no such branches,
decreasing from 44% in the previous survey, while 10.2% said they were not
sure, decreasing from a quarter in the previous survey.

Figure 3.16: %Responses on existence of trade union

branch at surveyed workplaces
Source: Field data, 2022

In terms of regional responses, existence of trade union branches was found
to be the highest in Shinyanga (56%) and lowest in Mara (20%). Apart from
Shinyanga, only two other regions had more than 50% of workers who
claimed trade union branches exist at their workplaces, namely Iringa and
Arusha.
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Figure 3.17: %Responses on existence of trade union branch by region
Source: Field data, 2022

Workplaces without trade union branches

While only 34.2% of workers said there were trade union branches at their
workplaces, corporate management officials who responded to the survey
indicated that 60.4% of the surveyed workplaces had trade union branches,
while nearly 40% claimed there were no trade union branches at their
workplaces. Only 1% of the respondents said they were not sure whether
there is a trade union branch at their workplace.

Figure 3.18: Corporate management officials’ responses on

existence of trade union branch at workplace (N=101)
Source: Field data, 2022

Membership at workplaces where trade union branches exist

It is also worth mentioning, as observed by the survey, that even at the
workplaces where trade union branches were said to exist, generally few
workers were found or said to be members of respective trade unions. For
instance, in Iringa only a few workers were found to be members of trade
unionsat surveyed workplaces of Queen Esther Hotel, Ronglan International
Industries & Trade company Ltd, En Xin Co. Ltd, and Yi Sen International
Investment Company. 26 In Mara, it was reported that despite there being
a trade union branch at Musoma Fishing Co. Ltd, the employer has been
reluctant to allow employees to join.?¥’

26 Human Rights and Business Survey 2022: Iringa Field Report.
27 Human Rights and Business Survey 2022: Mara Field Report.
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Lack of awareness about trade unions and other issues affecting
membership
Someoftheinterviewedworkersinnearlyallsurveyedregionsandworkplaces
indicated that they were not aware about existence of trade unions. For
instance, in Mtwara, one o the workers at Cashson Risk Management
acknowledged that she did not know any trade union.?*®® In Mbeya, interview
with the Secretary of the Communication and Transport Workers Union of
Tanzania of Tanzania (COTWU (T)) revealed limited knowledge about trade
unions as a challenge in the transportation and communication sectors.?*®
Awareness issues were also raised in Mara, especially among workers in
the hospitality and private security industries.?*© For instance, one of the
interviewed respondents at Kifa Best Point Hotel in the region indicated
that she did not know about the Conservation, Hotels, Domestic and Allied
Workers Union (CHODAWU).24

A TUICO official in Pwani also mentioned the challenge of lack of awareness
about trade unions among some of the workers, but pointed out that the
problem is compounded by employers in the region, who are reluctant to
allow TUICO officials into workplaces to raise awareness about the trade
union and encourage workers to join.?#?

The survey also found that lack of awareness about trade unions was not
the only factor affecting membership. An issue of monthly contributions
submitted to trade unions arose during focus group discussions and
interviews with workers in some of the regions, including Shinyanga and
Mwanza, where some of the workers said they were put off by the monthly
contributions in making a decision not to join trade unions.?** A Human
Resources Officer at Jielong Holding in the region also stated that majority
of workers at the company had refused to join the Tanzania Plantation and
Agricultural Workers Union (TPAWU) because of corrupt leadership. When
reached for comment on these allegations, TPAWU Regional Secretary
acknowledged that there were problems within the leadership in the
previous two years, which caused some of the members to withdraw, but
the situation has been resolved and some of the former members were
rejoining.?

3.8.2. Violation of employees’ freedom to join trade unions by employers
Domestic and international laws recognize and guarantee the right of
everyone to form or join trade union.?® Interference with this right is only

28 Human Rights and Business Survey 2022: Mtwara Field Report.

22 Human Rights and Business Survey 2022: Mbeya Field Report.

240 Human Rights and Business Survey 2022: Mara Field Report.

1 1bid.

22 Human Rights and Business Survey 2022: Pwani Field Report.

23 Human Rights and Business Survey 2022: Shinyanga Field Report; Human Rights and Business
Survey 2022: Mwanza Field Report.

4 |bid.

%5 See Article 20 of the Constitution of the United Republic of Tanzania, 1977, Article 8(1)(a) of the
International Covenant on Economic, Social and Cultural Rights (ICESCR).
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allowed in line with restrictions imposed by international standards. Past
reports on business and human rights produced by LHRC show that most
employers have been interfering with this right of employees, in violation of
human rights and labour standards.

Reports of employers preventing and discouraging their workers from
joining trade unions were widespread across all surveyed regions. Most of the
interviewed workers in regions such as Pwani, Shinyanga, Mara, Iringa and
Tanga claimed that they were prohibited by their employers from joining
trade unions ad even received threats in some occasions. Employers were
said to dislike the idea of workers joining trade unions for various reasons,
including fear of the workers knowing their rights and demanding them,
revealing company secrets, and being encouraged to strike in the future.

In Pwani, some of the respondents stated that they had to withdraw their
membership from TUICO after receiving threats from their employers.?* In
GCeita, an official from the National Union of Mine and Energy Workers of
Tanzania (NUMET) revealed that some employers violate the right of their
workers to join trade union by forcing them to join trade unions they (the
employers) want or prefer.?#

Trade union officials in some of the surveyed regions also corroborated the
claims made by workers regarding threats by employers when workers
want to join trade unions. For instance, in Iringa an official from the Tanzania
Mines, Energy, Construction and Allied Workers Union (TAMICO) said that
most employers in the region, especially Chinese-owned companies, dislike
trade unionsand discourage their workers from joining them 2 They usually
terminate employment of workers who join them or do not renew their
contracts. Because of this situation, the TAMICO official stated that most
workers are afraid of joining trade unions. Similar statement was made by
a TUICO official in Tanga, who claimed that most employers in the region
are reluctant to allow trade unions to establish branches and go as far as
threatening those who wish to join trade unions.?*® Another TUICO official
in Mtwara also mentioned that some employers threaten workers who join
trade unions, something which affects the work and performance of the
trade union.?*®

3.8.3. Effectiveness of trade unions

Most of the past reports on business and human rights situation in Tanzania
Mainland produced by LHRC paint a picture ofan increase in perception that
trade unions are not effective in protecting the welfare of the workers they
represent. They have usually been associated with corruption and not doing
enough to protect the rights of their members. Workers who responded

2% Human Rights and Business Survey 2022: Pwani Field Report.
2 Human Rights and Business Survey 2022: Geita Field Report.
2% Human Rights and Business Survey 2022: Iringa Field Report.
29 Human Rights and Business Survey 2022: Tanga Field Report.
20 Human Rights and Business Survey 2022: Mtwara Field Report.
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to the survey were asked to give their views on the effectiveness of trade
unions and the results are not far from those of the previous survey, as once
again over two thirds of the respondents and nearly three-quarters (74%)
said they are not at all effective.

Figure 3.19: %Responses on workers’ perceptions

on effectiveness of trade unions (N=634)
Source: Field data, 2022

Percentages of claims of trade unions being ineffective were highest in
Mara (98%), Mwanza (94%), Geita (94%), and Dar es Salaam (89%) Region.
Percentage of such claims was the lowest in Arusha Region.? In all other
regions the percentages ranged from 59% in Shinyanga to 88% in Mbeya.?*?
Interviewed workers who expressed concerns over effectiveness of trade
unions cited several reasons for not trusting trade unions. One of the
reasons is the perception that trade union officials collude with employers
to oppress the employee. Regarding this perception, an employee at Flomi
Hotel in Morogoro said:

‘I cannot join a trade union because it is there to protect the interests of our
employers, even where they have made a mistake. What they will tell you is
to listen to your employer to employer and let bygones be bygones.’

In Dodoma, bus drivers at Nanenane Bus Stand also expressed mistrust
with trade unions. The accused them of only protecting the interests of their
bosses and failing to resolve workers' issues.?*At some other workplaces,
such as TOTAL Energies in Mwanza, some of the survey respondents said
they were not interested in joining trade unions because they felt they would
not benefit much from such membership.?>* A similar statement was made
by a worker at African Vegetables Company in Kilimanjaro.?®

Despite question marks over effectiveness of trade unions, there was a
general feeling among most interviewed workers that it is still better to have
in place the trade unions than not having them at all, especially in terms of
their role in creating awareness about labour laws and rights.

1 HRB Survey 2022: Quantitative field data.

22 |bid.

22 Human Rights and Business Survey 2022: Dodoma Field Report.
>4 Human Rights and Business Survey 2022: Mwanza Field Report.

25 Human Rights and Business Survey 2022: Kilimanjaro Field Report.
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3.8.4. Collective Bargaining

According to the ILO, the right of workers to bargain freely with employers
is an essential element in freedom of association.?*® |t defines collective
bargaining as ‘a voluntary process through which employers and
workers discuss and negotiate their relations, in particular terms and
conditions of work’' and recognizes it as an essential part of freedom of
association. The Employment and Labour Relations Act, 2004 [CAP. 366
R.E. 2019] allows trade unions to bargain collectively with employers or
employers’ association. The goal is to protect workers' rights by ensuring
the terms and conditions of work are fair.

In practice, realization of workers' rights is largely backed by collective
bargaining, lack of which leaves them vulnerable to mistreatment by
employers as they lack the backing of trade unions in negotiating fairer
terms and conditions of work. The situation iscompounded when employers
deny them their right to form and join trade unions, as highlighted above.
One of the areas where workers suffer the most in the absence of collective
bargaining is in wages.

Collective bargaining agreements at workplaces

As discussed above, majority of employers at the surveyed workplaces
reached by the survey teams were said to discourage existence of trade
union branches and their workers from joining from. Consequently,
the survey generally observed that very few companies have collective
bargaining agreements (CBAs) with trade unions.

A CBA is simply defined as a written legal contract or agreement between
an employer or registered employers’ association and a registered trade
union representing the employees, which serves to improve employment
and labour matters set under labour laws and employment contracts. 2/
Such an agreement is a product of extensive negotiations between these
parties on any labour matter.?*® Topics that can be covered in the agreement
include wages, hours, terms and conditions of employment, allowances,
training, and health issues or benefits. However, before concluding a CBA
with employers or their associations, a trade union must first acquire a
majority of the employees.”®

Survey teams asked employers to share copies of CBA, if any. Only a few
employers, especially in Morogoro, Mwanza and Mbeya shared the CBA. In
Morogoro, the survey team met with the Secretary ofthe Tanzania Plantation

2% See |LO, Right to collective bargaining at http://www.ilo.ora/empent/areas/business-helpdesk/WCMS
DOC_ENT_HLP_CB _EN/lang--en/index.htm, accessed 20" May 2022.

57 See Africaorg.pay/Tanzania, Collective Bargaining Agreements, at https//africapay.org/tanzania/
labour-law/employment-security/collective-bargaining-agreemen ‘text=Collectiv 20
Bargaining%20Agreements%20are%20written.employees%200r%20an%20individual%20employee.,

accessed 8" August 2022.
258 Section 68 of the Employment and Labour Relations Act, 2004.
259 Africaorg.pay/Tanzania, Collective Bargaining Agreements (supra).
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and Agricultural Workers' Union (TPAWU) at the Kilombero Sugar Company
Ltd, who claimed that there is a collective agreement in place, scheduled
for signature in 2022 between TPAWU and the company.”® He added that
the trade union branch has successfully negotiated with the employer to
increase the minimum wage of Tshs. 100,000 prescribed in the Wage Order
of 2003 to Tshs. 210,000, among other achievements.

Picture 3.24: Copies of CBA between Nyanza Bottling Company Limited &
NBCL Distribution Limited and TUICO and CBA between Pyrethrum Company
of Tanzania (PCT) and Tanzania Union of Industrial and Commercial Workers
(TUICO) obtained during the survey in Mwanza and Iringa respectively

The survey also found that most of the CBAs are between employers and
TUICO, which suggests that the trade union has fared better in advocating
for collective bargaining than other trade unions. According to the newsletter
of the trade union, covering the period of January to March 2021, one of the
key achievements of TUICO is concluding a total of 511 CBAs with different
companies in the period of January 2016 to December 2020.2¢' TUICO also
reported increase of trade union branches from 1,487 in 2016 to 2,362 in 2020,
as well as a 30% increase in membership within that period.

Corporate management officials who responded to the survey were also
asked whether the employment contracts they provide allow room for
collective bargaining. Two thirds of the respondents (66.3%) said they allow
the practice, while a quarter (25.7%) said they don't, and the remaining 8%
said they were not sure.22 However, having such a clause in contracts and/
or policies is not enough where trade union branches are discouraged, and
CBAs cannot be concluded.

260 Human Rights and Business Survey 2022: Morogoro Field Report.

%61 See Sauti ya TUICO, Utekelezaji wa Mpango Mkakati wa 2016-2020: Mafanikio, Changamoto na
Mwelekeo Mpya, Toleo Na. 24, Januari — Machi, 2021, at http:/tuico.ortz/news/sauti-jan-march-2021.
pdf, accessed 8" August 2022.

262 N=101

118 é%



http://tuico.or.tz/news/sauti-jan-march-2021.pdf
http://tuico.or.tz/news/sauti-jan-march-2021.pdf

Human Rights and Business Report 2021/22

3.8.5. Right to strike

Right to strike is essential for protection of freedom of association and
promoting and protecting workers' interests. %> This right is recognized
under Section 75 of the Employment and Labour Relations Act [CAP. 366
R.E. 2019], subject to various conditions, including arbitration, conciliation,
30-day mediation period, and workers providing essential services. Strikers
are also prohibited o preventing employers from entering premises or
locking them inside, and employers should not hire replacements during a
lawful strike.

During this reporting period, one incident of strike was documented,
reported in Mwanza Region. In February 2022, more than 100 workers of
a construction company called CCECC, commissioned to construct the
Magufuli Bridge in the region, organized and conducted a strike, protesting
various labour rights violations, including lack of additional pay for working
overtime, being overworked and not afforded time to rest (including
Saturdays and Sundays), inadequate pay, lack of health insurance, and not
being provided with copies of employment.?®* Most of the grievances were
aired by crane operators and drivers. Police who arrived at the scene advised
the protesting workers to sit down with their employer and engage in a
dialogue to resolve their labour disputes.

3.9. Child and Forced Labour

Child labour and forced labour are universally condemned and prohibited
as violations of human rights. Regional and international human rights
and labour instruments prohibit child and forced labour. These include
the Forced Labour Convention, 1930 (No. 29), Abolition of Forced Labour
Convention, 1957 (No. 105), Worst Forms of Child Labour Convention, 1999
(No.182) and Minimum Age Convention, 1973 (No. 138).

Domestically, labourstandardson child and forced labour are provided under
the Employment and Labour Relations Act [CAP. 366 R.E. 2019] (ELRA) and
the Law of the Child Act [CAP 13, R.E 2019]. These Acts prohibit employment
of a child under the age of 14 years, providing an exception of light work
for a 14-year-old and above, provided it is not harmful to their health and
development or does not hinder school or training attendance.?®® A person
under 18 years of age is also not allowed to be employed in a mine, factory
or any other worksite in conditions the minister responsible for labour

considers_hazardous.**® Forced labour is prohibited and amounts to an

263 United Nations Office of the High Commissioner for Human Rights, UN rights expert: “Fundamental
right to strike must be preserved” at https//www.ohchrora/EN/NewsEvents/Pages/DisplayNews.
aspx?News|D=21328& anglD=E, accessed 20" May 2018; “Right to Strike upheld at ILO" at http:/ .
industriall-union.org/right-to-strike-upheld-at-ilo, accessed 20t May 2022.

264 See "WAFANYAKAZI DARAJA LA MAGUFULI WAGCOMA, POLISI WAFIKA - “HATUPEWI HAKI ZETU"
at https:;/tanzania.gazetiapp.one/wafanyakazi-daraja-la-magufuli-wagoma-polisi-wafika-hatupewi
haki-zetu-47957.html, accessed 8" August 2022.

265 Section 5(1) & (2) of ELRA and Section 12 and Part VIII of the Law of the Child Act [CAP 13, R.E 2019].

266 |bid, Section 5(3) and Section 82(1,2 &3) of the Law of the Child Act [CAP 13, R.E 2019].
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offence under the ELRA?® It includes bonded labour or any work exacted
from a person under the threat of a penalty and to which that person has
not consented.?®

3.9.1. Child Labour

Child labour denies a child their fundamental human rights, including right
toeducation and freedom from all forms of violence. It also hinders children'’s
development.?®® According to the Food and Agriculture Organization of the
United Nations (FAO), child labour refers to “work that is inappropriate for
a child’'s age, affects children’s education, or is likely to harm their health,
safety or morals."?7°Child labour is said to be exploitative labour as a child is
used as cheap labour, paid less than the labour provided (unequal payment)
and exposed to various hazards.?” Child labour may lead to impairment of a
child's physical, mental, moral, spiritual and social development.?’? Poverty
remains the major cause of child labour in Tanzania, hindering a child’s
basic social and economic rights, such as the right to education and right to
protection.

TheMinimum Age Convention providesforthe minimumageofemployment
or work at 15 years for light work (after completing compulsory schooling)
and 18 years for hazardous work (work that could jeopardise health, safety,
or morals).?”

The first schedule of the Employment and Labour Relations (General)
Regulations of 2017 provides a list of work considered hazardous for
children.? The list includes hazardous works in the sectors such as
agriculture, fishery, mining, construction, service, trade, and transport.
Examplesinclude: fetching and carrying fire wood, porterage of heavy loads,
feeding farm animals, crushing ore, drilling and blasting, cement mixing,
painting, brick making, carpentry, wielding, stone crushing, water vending,
masonry, cleaning toilets, working in places such as bars, hotels and places
of entertainment, and electrical repair.

Under the Employment and Labour Relations (General) Regulations, 2017,
no person is allowed to employ or cause to be employed a child under the
age fourteen;?”> and a child of this age and above can only perform light

267 |bid, Sections 6(1) and 80(1).

268 |bid Sections 6(2) and 80(2).

29 ||LO, International Labour Standards on Child labour at http://www.ilo.ora/global/standards/subjects
covered-by-international-labour-standards/child-labour/lang--en/index.htm, accessed 21t May 2022.

2770 See FAO “Child Labour in Agriculture” at http:/www.fac.org/childlabouragriculture/en/, accessed 170
September 2022.

27" Law Reform Commission of Tanzania, Report on Labour Law, presented to the Minister of Justice and
Constitutional Affairs, Ministry of Justice and Constitutional Affairs, 2001.

272 pid.

2% Articles 2(3) & 3(1) of Minimum Age Convention, 1973 (No. 138).

274 Employment and Labour Relations (General) Regulations, GN. 47 of 2017 and under section82(3) of
the Law of the Child Act 2009

27> Regulation 3(1) of the Employment and Labour Relations (General) Regulations, 2017.
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work as stipulated in the schedule to the Regulations.?’® They also stipulate
that a child who is still attending school is only allowed to work in excess of
three hours per day.?”” Additionally, a child aged 14 years and above can work
for no more than 6 hours per day provided he is on leave, has completed his
studies, or is not in school for any justifiable reason.?’®

Regarding hours of work and rest, the Regulations stipulate that a child
should not work for more than three consecutive hours without at least a
one-hour rest.?”? However, no child is allowed to work overtime and work
between 8pm and 6am.?®® Other working conditions include a child of 14
to 16 years not carrying any load weighing more than 15 kilograms and a
child above 16 years not being allowed to carry more than 20 kilograms.?®
Nevertheless, employer must keep register and maintain a register in
respect of children employed in his work place,?®? pay the child wages,?®
and provide written employment contract and a copy of such contract to
the child.?®4

Child labour prohibition policies

Corporate management officials who responded to the survey were
asked whether they have in place policies that set the minimum age of
employment or child labour prohibition policies. Only just over a half of the
respondents (55.4%) said they have such policies, while 40.6% percent, a
significant percentage, said they did not have such policies. The remaining
4% of the respondents indicated that they were not sure such if there were
such policies or not. This is nevertheless an improvement in comparison with
the previous survey, whereby only 36% of the respondents said there were
company policies that prohibit child labour. Among workplaces where the
policies were said to exist, only approximately a half were able to produce
copies to survey teams.

276 Ibid, Regulation 3(2).

277 1bid, Regulation 4(1).

278 Regulation 4(2) of the Employment and Labour Relations (General) Regulations, 2017.

272 |bid, Regulation 5.

280 |bid, Regulation 6 and section 79(1) of the Law of Child 2009

28 Regulation 7 of the Employment and Labour Relations (General) Regulations, 2017.

282 |bid, Regulation 8(1) and under section 85(1) of the Law of the Child Act entitled Registration of a
child in Industrial Undertakings

2% |bid, Regulation 9 and section 81(1,2) of the Law of the Child Act [CAP 13, R.E 2019].

284 |bid, Regulation 10(1).
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Picture 3.25: An extract of child labour prohibition of City Coffee Ltd in Mbeya

Some of the business enterprises that reported not to have child labour
prohibition policies were in Dar es Salaam, Pwani, Geita, Iringa, Mbeya,
Kilimanjaro, and Tanga. On the other hand, good practices on prohibition
of child labour were found in some of the workplaces, including putting in
place boards that prohibit child labour. This was for instance observed in
some of the surveyed business enterprises in Kilimanjaro Region.

Picture 3.26: Some of the boards prohibiting child labour
observed at some of the workplaces in Kilimanjaro
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Reported incidents of child labour

Overall, the survey found that most of the employers do their best to
prohibit and discourage child labour. Nevertheless, instances of child labour
were observed or reported in various surveyed regions, especially in Dar es
Salaam, Mbeya, Geita, Shinyanga, Dodoma, Tanga, and Mtwara. Child labour
was found to be more prominent in small businesses, in the fishing industry,
in agriculture, in Mining areas, and at marketplaces. Poverty and children
being considered to be cheap labour were said to be the main drivers of
child labour. In Dar es Salaam, some of the business owners were accused
of using children as vendors, while in Iringa use of child labour in plantations
was reported. In regions with mining activities, such as Geita, Mbeya, and
Shinyanga, children were found and said to be working in mines.

Picture 3.27: A boy found working at a mining area in Shinyanga

In Mbeya, LGA officials in Chunya DC who responded to the survey said
child labour was prevalent in gold mining.?®®* The Community Development
Officer in the District (DCDO) said during an interview that children have
been working in mines and tobacco plantations. Most of them come
from Songwe, Rukwa and Shinyanga, which suggests child trafficking for
labour. In Mbarali DC, one of the interviewed community members alleged
existence of child labour at Highland Estates.

InTanga,childrenwereobservedtoengageinthebusinessofstonequarrying/
crushing, which is listed as a hazardous work for children for being hard and
dangerous, because of possible hazards such as toxic gases, explosives, sexual
harassment, vibration, long working hours, harsh supervision, and mercury
fumes.?¢ Possible physical, mental, or psychological harm associated with
this hazardous work includes low self-esteem, physical assault, heat stress,
poor physical and mental development, and depression.

25 Human Rights and Business Survey 2022: Mbeya Field Report.
286 See the First Schedule of the Employment and Labour Relations (General) Regulations, 2017.
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Picture 3.28: Children found crushing stones in Kiomoni Ward in Tanga Region

In Muheza DC, Tanga Region, a key child labour issue that was reported is
the use of child labour in the orange business.?®” A Social Welfare Officer
(SWO) inthe district remarked that children account for nearly 80% of labour
in the orange business in Muheza. Children were said to be mostly used in
harvesting and loading and unloading the oranges, and it was reported that
they are preferred in the business due to their agility and being cheaper
labour than adults. The SWO further said, ‘Child labour is a very big issue in
Muheza, and even recently during the ‘mwenge’ celebrations the District
Commissioner spoke angrily about the issue and demanded children not
to be used in business.’

In Geita, child labour was reported to be common in fishing and mining
sectors.?®® Regarding this issue, the Education Officer in Nkome Ward in
Geita DC said, Truancy in schools has become a big problem as children
go to engage in fishing activities and work in mines.’

LHRC calls upon business enterprises to develop and adopt child labour
prohibition policies. The Government through relevant ministry and labour
officers, should ensure such policies and adopted by enterprises and monitor
their conduct in relation to child labour practices.

3.9.2. Forced Labour

Forced labour contravenes fundamental human rights, including right
to economic development, freedom of movement and right to just and
favourable working conditions. The Forced Labour Convention defines
forced labour as “all work or service which is exacted from any person under
the menace of any penalty and for which the said person has not offered
himself voluntarily."?° It includes situations where persons are coerced to
work through the use of violence or intimidation.?®°

27 Human Rights and Business Survey 2022: Tanga Field Report.

2% Human Rights and Business Survey 2022: Geita Field Report.

289 Article 2 of the Forced Labour Convention, 1930 (No. 29).

290 See ILO “What is forced labour, modern slavery and human trafficking” at https./www.ilo.org/global/
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Forced labour is also prohibited by the Employment and Labour Relations
Act of 2004, but the survey found that there are instances of forced labour in
some surveyed regions. For instance, as discussed in sub-chapter 3.3 above,
some workers indicated that they are forced to work beyond the 9 normal
working hours and some even beyond the 12 maximum normal working
hours, in the absence of consent. Where employees have not consented
to working overtime, it amounts to forced labour.?® For such labour not to
constitute forced labour, there must therefore be an agreement between
the worker and the employer to require them to work beyond ordinary
workings hours??? Some of the interviewed workers stated that because
of fear of losing their jobs, they must continue with work beyond normal
working hours until they are told they can leave, which means free consent
is absent.

3.10. Leaves

Therearenointernationalstandardson leavesin general, exceptfor maternity
leave. Recognizing the need for special protection for expectant and nursing
mothers, the international community, through ILO, developed some
international labour standards on maternity protection, stipulated under
various ILO conventions - including the Maternity Protection Convention,
2000 (No. 183),% which has not been ratified by Tanzania. Nevertheless,
domestically, labour standards on leaves are adequately covered under
the Employment and Labour Relations Act [CAP. 366 R.E. 2019] (ELRA). It
provides for four main types of leaves, which are annual leave (28 days),
maternity leave (84 to 100 days), paternity leave (3 days) and sick leave
(126 days maximum) .4

An employee with less than six months of service is not entitled to paid
leave.?®> However, if an employee with less than six months service has
worked more than once in a year for the same employer and the total period
of work exceeds six months in that year, then he or she is entitled to paid
leave.?®® An employee employed on seasonal basis is also entitled to paid
leave.?®’

topics/forced-labour/definition/lang--en/index.ntm, accessed 24" May 2022.

2 See Africapay “Forced Labour’at https/africapay.org/tanzania/labour-law/fair-treatment/forced
abour, accessed 25 May 2022.

22 |bid.

2% Provides for maternity leave of not less than 14 weeks and cash benefits ‘at a level which ensures that
the woman can maintain herself and her child in proper conditions of health and with a suitable
standard of living.

294 Sections 31(1), 32(1), 33(1) & 34(1) of ELRA.

2% |bid, Section 29(1).

2% |bid, Section 29(b).

27 |bid, Section 29(a).
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Employer has a duty of ensuring that no employee is continuously working
in any leave cycle without applying for annual leave.?®® The employer also
has a duty to allow a female employee to leave the office for a maximum of
two hours during working hours for breast feeding of her baby for a period
of not less than six consecutive months after maternity leave.?®

3.10.1. Annual leave

Respondents of the survey were asked whether they are granted annual
leave, as required by labour standards. Majority of them (51%) said they are
granted annual leave at their workplaces, increasing slightly from 48% in the
previous survey. The percentage of workers who said they were not granted
annual leave also slightly decreased from 46% in the previous survey to 42%
in this survey.

Figure 3.20: %Responses on getting annual leave
Source: Field data, 2022

Among the respondents who said they are granted annual leave at their
workplaces, nearly a half (46.8%) expressed that they took leave in the past
year. The remaining half said they did not take leave. The highest percentage
of workers who went on annual leave in the past year was recorded in Dar
es Salaam (84%), followed by Arusha (81%) and Dodoma (71%). The lowest
percentage of workers who claimed they took annual leave in the past
year was Mara (10%), followed by Geita (24%) and Mtwara and Shinyanga
(both 44%). Among those who took leave in the past year, female workers
accounted for 46% and male workers accounted for 56%.

2% Regulation 14(2) of Employment and Labour Relations (General) Regulations, GN. 47 of 2017.
2% |bid, Regulation 15.
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Figure 3.21: % Male and female workers who went on leave in the past year
Source: Field data, 2022

Complaints about denial of annual leave were aired by some of the workers
in all surveyed regions. One of the group of workers who complained is
those who are paid their wages daily. They stated that it is difficult for them
to take the leave because if they do it will be unpaid leave, as they are paid
only paid when they show up at work. Regarding this concern, a worker at
Colour Ful Industries Ltd in Dar es Salaam, said, ‘We are paid a daily rate at
our workplace, so if you take a leave then there is no pay..that is why we
don't like taking leave because we cannot earn a living, hence it is better to
just continue reporting for work in order to sustain our lives.’

Another categoryofworkersforwhomannualleaveisadream are bodabodaq,
Bajaj, Bolt, and Uber drivers. Some of these drivers who were interviewed
in Dar es Salaam claimed that the nature of their work and demands of
their employers make it impossible for them to take annual leave, unless it
is unpaid leave° Even when it is possible for them take leave, there is no
guarantee of keeping the job, as another driver shall replace them for the
business to continue.

Some of the survey respondents indicated that when they take leave,
their wages get deducted for the number of days they miss work. This was
revealed by one of them in Pwani Region, who said, ‘it is better to continue
working instead of taking leave, because if you do then you salary gets
deducted.*"!

Complaints about annual leave were also found to be more common among
workers in the hospitality, private security, industrial, and transportation
sectors. For instance, in Dodoma, one of the survey respondents who works
at a private security company claimed he had never been granted annual
leave, which would give him a break from his very tiresome work.**? Another

300 Human Rights and Business Survey 2022: Dar es Salaam Field Report.
300 Human Rights and Business Survey 2022: Pwani Field Report. [Interview with a worker at CPL Co. Ltd]
302 Human Rights and Business Survey 2022: Dodoma Field Report.
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security guard in Mara also claimed denial of annual leave, despite his contact
stipulating that he is entitled to the leave *%> Complaints about denial of leave
in the region were aired by some of the survey respondents at Intelligence
Security Co. Ltd, Musoma Fishing Co. Ltd, Kifa Hotel, and Bandit Security Co.
Ltd. In Mbeya, a COTWU official revealed that lack of annual leave is one of the
key challenges drivers face 3%+

In some cases, the survey found that employees may take annual leave
because they are not aware of the leave. This is rare, but it appears it happens.
For instance, in Shinyanga, the survey team came across a worker at Jambo
Food Products who said he was not aware if he was entitled to annual leave
and that is actually a paid leave**> He said he had never taken leave and
was not sure if he was entitled to it and whether one gets paid. When he
was told he is, he was happy and said he was looking forward to it. Another
worker at Specialized Hauliers(T) Ltd, who claimed he had not taken leave
for 2 years, provided a similar statement.*% Strange as it may sound, this can
actually be explained by several factors, most of which have been discussed
above. One, there is an issue of employers not providing workers with copies
of their written contracts and not affording them enough time to read and
understand them. Second, workers may not understand contract written in
English or other foreign language. Third, some employers tend to deliberately
omit or not include provisions or terms on leave in employment contracts.
Fourth,employers have a duty to promote rights of workers, including the legal
requirement of placing a statement of rights at workplaces, at a place where
everyone can seeg, but most of them do not comply with this requirement.
Statement of rights should include right to leave. Another contributing factor
could be the fact that trade union branches do not exist at some workplaces
andevenwherethereare such branches, majority of workersare not members.

Interestingly, the survey also found that among workers who are aware of
annual leave, many more are not aware that is actually a paid leave. So, they
remain at work so that they can ‘continue to be paid.” But the Employment
and Labour Relations Act of 2004 (revised in 2019) very clearly stipulates that
a worker is entitled to a consecutive 28-day paid annual leave. The employers
know this, and it appears they take full advantage of lack of awareness on
the part of their employees. For instance, in Arusha, one of the company
managers who were interviewed, was asked why they do not grant annual
leave and he provided an interesting answer. He said, ‘We pay our workers
some amount in the month they are supposed to take annual leave so that
they can remain and continue working.” Some of the workers were happy
with that arrangement of being paid so that they can forfeit their leave for
extra pay. One of them said, ‘My brother, it is true that we like leave, but it is
better to get the money and continue working. We shall rest when we die!

305 Human Rights and Business Survey 2022: Mara Field Report.
304 Human Rights and Business Survey 2022: Mbeya Field Report.
305 Human Rights and Business Survey 2022: Shinyanga Field Report.
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Some of the workers in Mbeya and Mtwara Regions claimed that annual
leave is granted at their workplaces but is ‘a process’ and ‘a struggle.’ One
of the interviewed workers at Dangote Cement Factory in Mtwara said that
several years may pass by if one does not seriously follow up and insist on
taking leave®%” Another worker at Shebby Mix Investment in the region
claimed that he had only taken a 14-day leave and once since 2019.3%

3.10.2. Maternity leave

Opinions on granting of maternity leave

Respondents at the surveyed workplaces were asked whether female
workers are granted maternity leave. Only a third of them (33.9%) said that
female workers are granted such leave, as stipulated in labour laws and
regulations, while another third (32.9%) said they are not granted the leave,
and the remaining third (33.2%) claimed they were not sure. It appears that
the situation was much better in the previous survey, whereby half of the
respondents (50%) said that female workers were allowed to take maternity
leave. Regions where most workers said female workers are usually granted
maternity leave were Kilimanjaro, Tanga, Mbeya, Mtwara, Morogoro, Iringa,
Pwani and Shinyanga.

Figure 3.22: %Responses on getting maternity leave
Source: Field data, 2022

Pregnancy and maternity discrimination at workplaces

Pregnancy and maternity discrimination at workplaces is one of the key
issues affecting women's labour rights, including in the business sector.
This type of discrimination includes dismissal of pregnant workers, denial of
promotion, pay decrease and redundancy.*®® Discrimination and dismissal of

307 Human Rights and Business Survey 2022: Mtwara Field Report.

08 |bid.

302 Olena Mykhalchenkoisabel Santagostino Recavarren “In 38 countries, women can still be fired for
being pregnant” World Bank Blogs, May 13, 2021.
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female workers because of pregnancy is prohibited under key international
instruments, including the ILO Conventions on maternity protection3©
and termination of employment*" both of which have not been ratified by
Tanzania. However, Tanzania has ratified the Convention on the Elimination
of All Forms of Discrimination against Women (CEDAW) of 1979, which
prohibits dismissal on the grounds of pregnancy or of maternity leave.3?
Additionally, the Employment and Labour Relations Act of 2004 prohibits
all forms of discrimination at workplaces, and specifically states that no
employer should discriminate, directly or indirectly, against an employee, in
any employment policy or practice, on various grounds, including gender
and pregnancy’® It also provides that termination of employment for
reasons related to pregnancy is not a fair termination '

Allegations of denial of maternity leave and incidents of maternity
discrimination were made and reported by some of the interviewed
respondents in Dar es Salaam, Pwani, Morogoro, Mwanza, GCeita, Iringa,
and Mtwara. In Dar es Salaam, for instance, it was reported that some of
the employers dislike employing female workers because they do not want
to provide maternity leave in the future®* One of the interviewed female
workers in the region stated that pregnant workers are less likely to retain
their jobs upon returning from maternity leave. In Iringa, a director at Iringa
Food and Beverage Ltd said:

‘We have only employed male workers, there is only one woman who works
as the quality controller. This is because many women became pregnant
in the past and could not do their jobs properly, so we have decided to
employ men only.’

Some of the workers in Dar es Salaam and Pwani Regions said maternity
leave is granted but not paid. In Pwani one of the survey respondents also
lamented reduction of her maternity leave days, alleging that her leave was
cut short by her employer.3*

In Morogoro, the survey team met a woman who claimed to be a former
employee of Mazava Winds Group Ltd and that she lost her job because
of pregnancy.®” A similar claim was made by a gas/petrol station worker in
Mwanza, who asked the survey team, ‘Have you ever seen a pregnant woman
at gas/petrol station.*'® A similar situation was reported during interviews
with workers at Yi Sen International, Evergreen and East Africa Zhenyan in

0 See ILO C183 - Maternity Protection Convention, 2000 (No. 183).

ST 1LO C158 - Termination of Employment Convention, 1982 (No. 158)

32 Article 11(2)(a) of the Convention on the Elimination of All Forms of Discrimination against Women,
1979.

313 Section 7(4)(h) & (i) of the Employment and Labour Relations Act, 2004.

34 1bid, Section 37(3)(b)(i).

35 Human Rights and Business Survey 2022: Dar es Salaam Field Report.

36 Human Rights and Business Survey 2022: Pwani Field Report.

37 Human Rights and Business Survey 2022: Morogoro Field Report.

38 Human Rights and Business Survey 2022: Mwanza Field Report.
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Iringa.®® In Mtwara, a female security guard at Kiwango Security Company
said that she got pregnant in the past while working at the company and
had to quit her job because of it, but later she returned and successfully re-
applied for the job.5°

3.10.3. Paternity leave

Previous survey on business and human rights suggested that there is
generally low awareness of paternity leave among male workers. Workers
who responded to the survey were asked whether male workers were
granted paternity leave. Only a quarter of the respondents (25%) said that
male workers were granted such leave at their workplaces, increasing from
21% in the previous survey. Just over a third of the respondents (37.2%)
indicated that no such leave is granted at their workplaces, decreasing from
43% in the previous survey. The remaining 37.7% of the respondents said they
were not sure if such leave is granted. Regions were most workers claimed
male workers who lbecome fathers are granted paternity leave were Dar es
Salaam, Arusha, Mbeya, Kilimanjaro and Pwani.

Figure 3.23: %Responses on getting paternity leave
Source: Field data, 2022

Qualitative findings of the survey show that awareness about paternity
leave is very low among workers in the industrial, transportation, private
security and hospitality sectors. This was especially found to be the case
in Pwani, Morogoro, Mara and Iringa Regions. For instance, in Pwani, one
of the survey respondents, a worker at Vita Foam Products, said, ‘No leave
is granted when there is a lot of work. My sister, | didn't know there is a
leave for fathers, am just hearing about it from you. | usually request for
annual leave but with no success. | usually fill in the form and take it to the
production manager, but he doesn’t sign.’ A trucker driver in Pwani said, ‘1
am just hearing from you that there is paternity leave. | don’t get annual
leave, let alone paternity leave.’

9 Human Rights and Business Survey 2022: Iringa Field Report.
320 Human Rights and Business Survey 2022: Mtwara Field Report.
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3.10.4. Sick leave

The Employment and Labour Relations Act [CAP. 366 R.E. 2019] recognize
sick leave as a labour right.>' An employee is entitled to sick leave of at least
126 days in any leave cycle*?? For the first 63 days the employee is entitled to
full wages, while for the remaining 63 days the employer is only required to
pay half wages.***

Survey respondents were asked whether they are granted sick leave.
Overwhelming majority of the respondents (71.5%) acknowledged that they
are granted leave when they fall sick, a significant improvement from 61%
in the previous survey. 20.1% of the respondents opined that workers are not
usually granted sick leave, while the remaining 8.4% said they were not sure,
as shown in Figure 3.24 below.

Figure 3.24: % Response on getting sick leave
Source: Field data, 2022

Regions where most workers claimed they are usually granted sick leave
include Dar es Salaam, Kilimanjaro, Iringa, Mbeya, Morogoro, Mtwara and
Tanga. Some of the workers in these regions claimed that when they are
granted sick leave the days missed at work are usually deducted in wages or
annual leave. For workers who are paid daily rates, the situation is even more
complicated because they will miss their daily pay when on sick leave.

3.11. Social Security
The right to social security is a fundamental human right, protected under

various human and labour rights instruments. Core international human
rights instruments protecting this right include the Universal Declaration of

321 See Section 32 of the Employment and Labour Relations Act, [CAP. 366 R.E. 2019].
522 |bid, Section 32(1).
325 |bid Section 32(2) (a)&(b).
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Human Rights (UDHR),?* the International Covenant on Economic, Social
and Cultural Rights (ICESCR)** and the Convention on the Elimination of
all forms of Discrimination Against Women (CEDAW)3%® Key international
labour rights instruments providing for the right to social security are Social
Security (Minimum Standards) Convention, 1952 (No. 102) and Equality of
Treatment (Social Security) Convention, 1962 (No.118).3?” The essence of social
security is to address ‘insecurities related to making a living through work.3?®

Currently in Tanzania, there are two social security schemes, namely the
National Social Security Fund (NSSF) and the Public Service Social Security
Fund (PSSSF). NSSF was established under National Social Security Fund Act
[Cap. 50 R.E 2018] provide social security services to members from private
and informal sectors.®?® Employers and employees covered under the Act
include employees in the private sector, including business enterprises,
NGOs, religious organizations.>° Under this law, 20% of employee’s monthly
wages is contributed to the fund, whereby the employee contributes 10%
and the employer contributes the remaining 10%, but the employer may
opt to contribute more.

3.11.1. Submission of employees’ social security contributions

More complaints about non-remittance of social security contributions
The main issue regarding social security for workers that was probed during
the survey was submission of social security contributions. Compared to the
previous survey, more complaints were made regarding non-submission of
social security contributions by survey respondents. These complaints were
made at some of the surveyed workplaces in 10 out of 14 survey regions,
namely Dar es Salaam, Pwani, Morogoro, Mwanza, Shinyanga, Geita, Mara,
Iringa, Arusha and Mtwara. For instance, in Pwani, an LGA official told the
survey team that he had received complaints about non-remittance of
social security contributions at Balochistan Group of Industry and Lodhia
Still Industry 3%?In Morogoro, some of the truck drivers also complained about
their employers not remitting their social security contributions.** A similar
concern was expressed by a worker at DALUSI Company in Mwanza, who
claimed that some of the workers took the initiative of following up on the
constitutions at NSSF but were told no contributions had been remitted.**

524 Article 22 of UDHR.

325 Article 9 of ICESCR.

326 Article 11(1) (e) of CEDAW.

327 Note: These two conventions have not been ratified by Tanzania.

o

28 |LO, International Labour Standards on Social security at http://www.ilo.org/global/standards/
subjects-covered-by-international-labour-standards/social-security/lang--en/index.htm, accessed 21t
May 2022.

329 See NSSF website at https:/www.nssf.or.tz/pages/overview, accessed 261 May 2022.
330 Section 6 of the National Social Security Fund Act [Cap. 50 R.E 2018].

33 pbid, Section 12.

332 Human Rights and Business Survey 2022: Pwani Field Report.

332 Human Rights and Business Survey 2022: Morogoro Field Report.

334 Human Rights and Business Survey 2022: Mwanza Field Report.
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In Shinyanga, the survey team met with and interviewed a man who claimed
to be a former employee of Zem Development3**> He claimed that when he
followed up on his social security contributions at NSSF, he was astounded
to find out his card and membership number were fake. Complaints about
social security contributions were also levelled against Kahama Oil Mills in
Kahama DC in the region. In Geita, most of the complaints were levelled
against employers in the hospitality and private security sectors®®. One of
the employers, Group 12 Security Service Company, claimed that they do
submit the social security contributions, and that the problem might be
NSSF not updating their database*’

In Iringa, non-remittance of social security contributions was said to be an
issue at workplaces such as Mufindi Tea and Coffee Ltd, Yi Sen International
Investment Company Ltd, and Zhenyan Group of Companies.>® In Mtwara,
a similar issue was raised at workplaces such as Kiwango Security Company,
UCC and Cashson Risk Management3* One of the respondents at these
workplaces said:

‘My sister, if you can help us with our NSSF problem we can even give you
an acreof cashewnuts farm, because it has been such a big challenge. We
contribute each month but when we follow up with NSSF we do not see the
contributions, and when you are seen as stubborn and told they shall be
remitted.’

Some workers do not follow up and do not know status of their
contributions

In Dar es Salaam, the survey found that some of the workers just know that
their employers deduct social security contributions from their salaries but
do not follow up and by extension are no aware of how much has been
remitted. For instance, a worker at Al-Haddad Electrical Works in the region
had this to say regarding his social security contributions, 1just hear that our
boss remits our social security contributions to NSSF, but | don’t know how
much has been contributed so far, he just says he deducts the money and
send to NSSF.' In Arusha, one of the workers who responded to the survey
said they did not know how much was deducted from their salaries as social
security contribution and their employer has been reluctant to tell them 34°

Deputy minister for labour speaks out

Recently, in July 2022, the Deputy Minister of State, Prime Minister’s Office
(Labour, Youth, Empowerment, and Persons with Disability), Hon. Patrobas
Katambi, spoke out against non-remittance of social security contributions

by some employersin the county.*? He called upon the employers to comply
35 Human Rights and Business Survey 2022: Shinyanga Field Report.

3% Human Rights and Business Survey 2022: Geita Field Report.

37 1bid.

38 Human Rights and Business Survey 2022: Iringa Field Report.

339 Human Rights and Business Survey 2022: Mtwara Field Report.

340 Human Rights and Business Survey 2022: Iringa Field Report [a worker at USA Limited]

34 Hilda Mhagama “REMIT CONTRIBUTIONS TO SOCIALSECURITY FUNDS, EMPLOYERS URGED" DAILYNEWS

Newspaper (Online), 14 July 2022, at https:/dailynews.co.tz/news/2022-07-1362cee35c55a16.aspx.
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with the social security laws by ensuring social security contributions
are submitted timely. He noted that it is illegal to delay or postpone the
contributions. He also promised to visit various business enterprises to check
on compliance with the obligation to remit social security contributions.4?

3.12. Employment Termination

ILO provides for international labour standards on employment security
under the Termination of Employment Convention, 1982 (No. 158),
prohibiting termination of employment unless valid reasons for such
termination exist, based on employee's capacity/conduct or operational
requirements** While Tanzania has not ratified this Convention, it provides
for clear standards on termination of employment under the Employment
and Labour Relations Act [CAP. 366 R.E. 2019] (ELRA). Sub-Part E of the Act
covers unfair termination of employment, applying only to an employee
with 6 or more month-employment with same employer3*“ |t states that
termination of employment incudes:>4°

m a lawful termination of employment under the common law;

m a termination by an employee because the employer made continued
employment intolerable for the employee;

] a failure to renew a fixed term contract on the same or similar terms if
there was a reasonable expectation of renewal;

m a failure to allow an employee to resume work after taking maternity
leave granted under this Act or any agreed maternity leave; and

m a failure to re-employ an employee if the employer has terminated the
employment of a number of employees for the same or similar reasons
and has offered to re-employ one or more of them.

Unfair termination of employment is prohibited under the ELRA and occurs

if employer fails to prove that:*4

m the reason for the termination is valid;

m the reason is a fair reason related to the employee's conduct, capacity,
or compatibility; or based on the operational requirements of the
employer; and

] the employment was terminated in accordance with a fair procedure.

Unfair reasons to termination of employment include: an employee
disclosing information that they are allowed under the law; employee
refusing to do anything that employer is not lawfully permitted or required
to ask them to do; employee exercising their right under contract or law,

342 |pid.

3% |LO, International Labour Standards on Employment security at http://www.ilo.org/global/standards/
subjects-covered-by-international-labour-standards/employment-security/lang--en/index.nhtm,
accessed 21st May 2022.

344 Section 35 of ELRA.

345 |bid, Section 36(a).

346 |bid, Section 37(1) & (2).

M 135



http://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/employment-security/lang--en/index.htm
http://www.ilo.org/global/standards/subjects-covered-by-international-labour-standards/employment-security/lang--en/index.htm

Human Rights and Business Report 2021/22

and participation in trade union and its activities, including a lawful strike >4
Other reasons include pregnancy and disability. In proceedings relating to
unfair termination, the burden of proof lies with the employer to prove that
it was fair.*+®

The ELRA also provides for conditions of termination based on operational
requirements,which include a notice by employer onintentiontoretrench as
soon as possible and disclosing relevant information, measures to minimize
entrenchment, timing of retrenchment, severance pay and reasons for
retrenchment3#® It also provides for remedies for unfair termination3®
notice of termination,®' severance pay,*? transport to place of recruitment,*?
payment on termination** and certificate of service upon termination.*>

3.12.1. Complaints of unfair termination

As discussed above, some of the workers at some of the surveyed workplaces
were reportedly unfairly dismissed for reasons such pregnancy, joining
trade unions, demanding employment contract, demanding better pay,
and sustaining injury at workplace and demanding compensation. It was
generally observed that some employers disregard termination procedures.
In Dar es Salaam, one of the survey respondents at Colourful Industries
Ltd said that fellow workers were unfairly dismissed for demanding salary
increase.®® In Pwani, business enterprises such as Hontai Manufacturers
Limited and Surpass International Investment Company Limited were
accused of unfair termination.*” In Iringa, allegations of unfair termination
were levelled against employers such as Yi Sen International Investment
Company Ltd and East Africa Zhenyan Group of Companies.>® At the YiSen
International Investment Company Ltd, a Chinese boss popularly known as
‘Punda’ was accused of unfairly dismissing female workers who refuse his
sexual advances and demands. One of workers at the company said, There
is a Chinese man called Punda, who demands sex from female workers
and gets them fired when they refuse..it is very easy to be fired here..’

347 |bid, Section 37(3).

348 |bid, Section 39.

349 |bid, Section 38 (1).

350 1bid, Section 40(1). [Reinstatement (back to work); Re-engagement (on any terms decided by Court or
arbitrator); Compensation (not less than 12-month remuneration)]

1 1bid, Section 41(1). [7 days if given in first month of employment; 4 days if employment of daily or
weekly basis; and 28 days if employment on a monthly basis].

%52 |bid, Section 42. [Amount at least equal to 7 days' basic wage for each completed year of continuous
service with that employer up to a maximum of ten years/]

353 |bid, Section 43.

5% |bid, Section 44(1).

355 |bid, Section 44(2).

%56 Human Rights and Business Survey 2022: Dar es Salaam Field Report.

%57 Human Rights and Business Survey 2022: Pwani Field Report.

358 Human Rights and Business Survey 2022: Iringa Field Report.
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An official from the Commission for Mediation and Arbitration (CMA) in
Iringa stated during an interview that most of the labour cases they receive
are on unfair termination.® He noted that cases of female workers unfairly
terminated for refusing sexual advances are very common among workers
in the hospitality sector, such as those who work at night clubs, bars, and
hotels. Majority of complaints relating to labour by clients at LHRC's Dar es
Salaam Legal Aid Clinic are also usually on unfair termination. For instance,
in the period of January to June 2022, two thirds of the labour-related
complaints filed at the clinic (66.6%) were on unfair termination .3

3.13. Labour Disputes and Mechanism for Resolution

The Employmentand Labour RelationsAct [CAP.366 R.E.2019] (ELRA)andthe
Labour Institutions Act [CAP. 300 R.E. 2019] (LIA) provide for mechanism for
resolution of labour disputes. LIA establishes the Commission for Mediation
and Arbitration (CMA)*® and the Labour Division of the High Court®*®? as key
bodies for resolution of labour disputes. CMA mediates any dispute referred
to it under labour law and determines any labour dispute referred to it by
arbitration It appoints mediatorsand arbitrators to performits functions. 34
The Labour Court ‘has exclusive civil jurisdiction over any matter reserved for
itsdecision by the labour lawsand over any employment matter falling under
common law, tortious liability, vicarious liability or breach of contract within
the pecuniary jurisdiction of the High Court.*®> Part VIII of ELRA provides for
dispute resolution in terms of mediation and arbitration under the CMA and
the Labour Court, including complaints over the fairness or lawfulness of
employment termination or any other contravention of ELRA, other labour
law or employment contract.**® Arbitration is resorted to if mediation fails.>*”
Unlike mediation, arbitration award is binding on the partiestothe dispute.>®
Labour Court may refuse to hear a complaint if not referred to mediation
and may conduct reviews and revisions of decisions of CMA % ELRA also
provides for dispute resolution procedures in collective agreements. It states
that a trade union and employer or employer association may conclude a
collective agreement providing for resolution of disputes, provided the
disputes are mediated or arbitrated in an independent, neutral, expedited,
and professional manner37°

39 |pid.
360 | HRC Labour Unit Monthly Reports, January to June 2022.
%61 Section 12 of LIA.

%62 |pbid, Section 50(71).

383 |pbid, Section 14(1)(a) & (b).

364 |bid, Section 19(1).

385 |bid, Section 51.

366 Section 88(1) of ELRA.

387 |bid, Section 88(2).

368 |bid, Section 89(1)
389 |bid, Section 94(1)
370 |bid, Section 95(1)
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3.13.1. Existence of worker grievance mechanisms

A mechanism for addressing workers' concerns is essential at a workplace.
Such a mechanism provides workers with a platform to air their grievances
or concerns and access internal remedy. A company can form a committee
or body that addresses such workplace concerns. However, such mechanism
should not be taken as a substitute for existing judicial and non-judicial
mechanism.3”' The worker grievance mechanism is not in a prescribed form,
but rather depends on the type and needs of a specific organization or
company,andto beeffectiveitmustadheretothe principlesoftransparency,
impartiality, confidentiality, and accessibility *’

Corporate management officials at the surveyed workplaces were asked
whether worker grievance mechanism exist at their workplaces. Nearly two
thirds of the respondents (62.4%) said such mechanism is in place at their
workplaces, increasing from 53% in the previous survey. Only a third of the
respondents (33.6%) said they did not have such a mechanism, decreasing
from just about a third in the previous survey (37%). The remaining 4% said
they were not sure.

Figure 3.25: %Responses on existence of worker

grievance mechanisms at workplaces
Source: Field data, 2022

Increase in percentage of workplaces where worker grievance mechanisms
exist is a welcome development in terms of protection of workers' labour
rights. Existence of such mechanisms shall also encourage other workers to
come forward with their complaints against their supervisors and to resort
to solving labour disputes internally first.

371 See European Bankfor Reconstruction and Development, Employee Grievance Mechanism: Guidance

Note, December 2017, at https://www.ebrd.com/documents/admin/employee-grievance-mechanism.
pdf?blobnocache=true#:~text=A%20grievance%20mechanism%20is%20a,and%20management%20
response%20and%20feedback., accessed 27 May 2022.

72 1bid.
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3.13.2. Grievances at workplace and workers’ response to labour rights
violations

During the survey, workers at the surveyed workplaces were asked about

their workplace grievances and the action they usually take. Common

grievances that were mentioned were delayed salary payment, breach of

contract, leaves, overtime pay, mileage and return allowances (drivers), long

working hours, wage deductions, and work conditions.

Respondents of the survey were also asked whether they had experienced
or witnessed labour rights violations in the past year and if yes what they did
aboutit. Only a quarter of the respondents (24.4%) said they had experienced
or witnessed such violations, while the majority (59.6%) said they had not
and the remaining 16.1% said they were not sure or did not remember.
When asked what they did after experiencing or witnessing labour rights
violations, overwhelming majority of the respondents (78.9%) said they
reported to their immediate supervisor, followed by 10% who said they did
not do anything, and 8.8% who said they reported the matter to trade union.
Only 1.4% of the respondents felt the need to resort to police intervention.

Figure 3.26: Figure 3.26: % Responses on action taken

following labour rights violation
Source: Field data, 2022

The fact that the majority of respondents indicated that they report
labour rights violations to their supervisors shows that most workers try to
resolve labour disputes internally first, even when they are not fully aware
of procedures or worker grievance mechanisms are absent. This may also
mean that this is the only first and easy option for most workers, especially
where there are no trade union branches.

In Shiyanga, the survey team interviewed the TPAWU Regional Secretary,
who among other things, spoke about labour dispute settlement. He noted
that as a trade union, TPAWU, is sometimes involved in settling disputes
between a worker and their employer. This may be part of the package of
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CBAs concluded with employers or their association. He said:

‘We receive labour disputes, and when we do we go to a workplace, sit
down with a worker and their employer and try to resolve their dispute
before it reaches CMA. We do that to reduce costs and inconveniences for
our members, as based on our experience, when the matter gets out of
workplace it becomes more difficult to get remedy.’

In Geita, Mbeya and some other regions, the survey found that some of
the business enterprises had established workers' grievance mechanisms
to address labour disputes. In Geita, some of the corporate management
officials who responded to the survey stated that they have the worker
grievance mechanisms, where workers can report their complaints, and
they allow labour disputes to be referred to trade unions for settlement
when a worker is dissatisfied with the outcome of internal proceedings.3” In
Mbeya, the survey team found that there is a workers’ grievance mechanism
at City Coffee and was presented with a copy of guidelines for grievance
mechanism.>#

Picture 3.29: Guidelines for grievance mechanism at City Coffee Ltd in Mbeya

In Iringa, the survey found that there were worker grievance mechanisms
at business enterprises such as Chai Bora and Sai Energy and Logistics.’”>
The director at Sai Energy and Logistics stated during an interview that
they have an internal committee which addresses different labour disputes,
including labour disputes between a worker and another worker and
between a worker and the employer. Use of trade unions to settle labour

37 Human Rights and Business Survey 2022: Ceita Field Report.
374 Human Rights and Business Survey 2022: Mbeya Field Report.
37> Human Rights and Business Survey 2022: Iringa Field Report.
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disputes was also reported in Iringa, with trade unions such as TUICO and
CHODAWU usually involved in settling such disputes. A TUICO official in the
region told the survey team that common labour disputes that are reported
and resolved are lack of written employment contract, working conditions
(e.g. lack of PPE), and unfair termination. He noted that most of the unfair
termination complaints are levelled against Chinese-owned industries.
Regarding working conditions, he said, There are workers who have lost
their lives because of poor/difficult working conditions, a worker was once
killed following a saw injury when a machine malfunctioned at a Chinese-
owned factory. Fightings between the Chinese and Africans are also very
common.’

At CHODAWU the survey found that common labour disputes that are
reported to the trade union are unfair termination and salary payment. A
CHODAWU official said, ‘We receive many labour disputes, majority of them
on salary payment, also unfair termination.’

3.13.3. CMA Labour dispute resolution and statistics
The Commission for Mediation and Arbitration (CMA) was established
under the Labour Institutions Act [CAP. 300 R.E. 2019]*’® as an independent
department of the Government*”” The law provides that CMA is not to be
subjected to the direction or control of any person or authority and should
be independent of any political party, trade union, employers’ association,
or federation of trade unions or employers’ associations.>”® Functions of CMA
are to:”®

m mediate any dispute referred to it in terms of any labour law;

m determine any dispute referred to it by arbitration if: a labour law
requires the dispute to be determined by arbitration; the parties to the
dispute agree to it being determined by arbitration; and the Labour
Court refers the dispute to CMA in line with the Employment and
Labour Relations Act [CAP. 366 R.E. 2019,

m facilitate the establishment of a forum for workers participation, if
requested to do so in line with the Employment and Labour Relations
Act [CAP. 366 R.E. 2019].

Additionally, CMA is empowered to provide advice and training relating
to prevention and settlement of disputes upon requests by employees,
employers or registered organizations and federations.*° |t can also offer to
mediate a dispute that has not been referred to it and conduct or scrutinise
any election or ballot of a registered trade union or employers' association
if required to do so by the Labour Court or at the request of the union or
association concerned.*® There are mediators and arbitrators appointed
376 Section 12 of the Labour Institutions Act [CAP. 300 R.E. 2019].

77 1bid, Section 13(1)(a).

378 Sections 13(1) (b) & (c) of the Labour Institutions Act [CAP. 300 R.E. 2019].

379 |bid, Section 14(1).

380 |pid, Section 14(2)(a).

381 lpbid, Section 14(2) (b) & (c).
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by CMA to perform these functions on part-time or full-time basis.*®? CMA
offices are scattered across Tanzania Mainland.

Labour disputes received by CMA for resolution

Survey teams in Morogoro, Dodoma, Shinyanga, Iringa and Mbeya were able
to meet with CMA officials to discuss labour disputes reported to the body
for mediation and arbitration. Overall, like in the previous survey, most of
the labour disputes were on employment termination, breach of contract,
and salary payment. These were followed by cases of leaves, organizational
rights and working environment.

In Morogoro, a CMA official told the survey team that most of the labour
disputes filed at his office are from private security companies and concern
unfair termination.*® He stated that most of the private security companies
are owned by former military officials, who are not well known for their man-
management skKills, but rather giving or barking orders, something which
may trigger labour disputes.

In Dodoma, a visit to CMA offices also revealed that most of the labour
disputes filed also concerned employment termination*#* In the period
of January to June 2022, a total of 72 labour disputes were registered in
Dodoma, majority of them concerning unfair termination (56.9%), followed
by breach of contract (26.3%).Most of the disputes involved employers in the
construction sector, followed by education sector. It was also revealed that
some of the workers decide against filing labour disputes at CMA for fear of
losing their jobs.

In Shinyanga, the survey team was able to interview a CMA officer, who
also revealed that majority of labour disputes registered in the region in the
period of January to June 2022 (80%) concerned unfair termination.*®> Most
of the registered disputes involved workers and employers in the education
and hospitality sectors, while the rest were equally divided among mining,
private security and construction sectors.*#

In Iringa, the survey team was able to obtain labour dispute statistics for
the years 2019, 2020,2021 and part of 2022 (by June) from the regional CMA
Office.

3

@©

2 Section 19 of the Labour Institutions Act [CAP. 300 R.E. 2019].

5 Human Rights and Business Survey 2022: Morogoro Field Report.
%84 Human Rights and Business Survey 2022: Dodoma Field Report.
%85 Human Rights and Business Survey 2022: Shinyanga Field Report.
86 Ibid.

3
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Table 3.5: Number of labour disputes registered at CMA Office in Iringa - 2019 to
June 2022

Year #Total Disputes #Mediation #Arbitration
2019 100 87 23
2020 123 98 25
2021 128 96 32
2022 (By June) 42 42 0

TOTAL 393 323 80
ource: CMA Office - Iringa

AsshowninTable3.5above, labourdisputeshave beenslightlyincreasing,and
most of them end up at the mediation stage. Majority of disputes concerned
employment termination, workplace violence, and salary payment.®®” At
LHRC, majority of labour disputes that were registered during this reporting
period were also on unfair termination. For instance, as highlighted above,
in the period of January to June 2022, two thirds of the labour-related
complaints filed at the clinic (66.6%) were on unfair termination .

3.14. Awareness of Labour Laws and Rights

3.14.1. Workers' knowledge of labour laws, regulations, and rights
Knowledge of labour laws and rights is important for workers and employers
to effectively safeguard labour and human rights. Respondents of the survey
were asked about their awareness of labour laws and rights to determine
whether they know as much as they need to. The results show that only
22.3% of the respondents were aware of relevant labour laws and regulations.
Thisis a slight improvement when comparisons are made with the previous
survey, whereby only 12% of the workers claimed they had a good knowledge
of labour laws and regulations.

%7 Human Rights and Business Survey 2022: Iringa Field Report.
%88 |LHRC Labour Unit Monthly Reports, January to June 2022.
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Figure 3.27: %Responses on knowledge about labour laws and regulations
Source: Field data, 2022

Regions which recorded the largest percentage of workers who have a good
knowledge of labour laws and regulations are Iringa (39%), Mbeya (37%), and
Shinyanga (37%), while those with the lowest percentages were Mara (6%),
Mtwara (12%) and Geita (13%). Results also show that more male workers
(24%) had a good knowledge of labour laws and regulations compared to
female workers (21%).

Regarding awareness about labour rights, 71% of the workers who responded
to the survey said they were aware of their basic labour rights, significantly
increasing from 52% in the previous survey. Interestingly, less than a third
among those who claimed to possess a good knowledge of their rights
could mention three labour rights correctly.

Figure 3.28: Workers’ awareness of their labour rights
Source: Field data, 2022
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The study established that knowledge about labour laws and rights is higher
among members of trade unions than those who are not members, based
on interviews with both sets of workers. This attests to a crucial role that can
be played by trade unions in raising awareness about labour laws and rights.

3.14.2. Workers' duty to promote labour rights

Employers have a duty to ensure their workers are aware of their rights at
work. Under the Employment and Labour Relations (General) Regulations
of 2017, employers are required to place a policy statement on human rights
at a place within the workplace where all workers will be able to see*® The
survey sought to assess compliance with this mandatory requirement at
the surveyed workplaces.

Picture 3.30: A statement of employees’ rights that is
required to be placed at a conspicuous place at workplaces

When asked whether there exists a policy statement on human rights at
their workplaces, only 22.8% of the corporate management officials said the
policy statement exists. Just over two thirds of the respondents (67.3%) said
they do not have such a statement, while 9.9% said they were not sure. In the
previous survey, only 16% of corporate management officials claimed there
was a human rights statement at workplace.

%89 See Regulation 12 & the Second Schedule of the Employment and Labour Relations (General)
Regulations, GN. 47 of 2017.
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Figure 3.29: %Workplaces with employee rights statement (N=101)
Source: Field data, 2022

Some of the workplaces where rights statements were observed include
Ok Plast Company Ltd in Dar es Salaam; Jambo Food Products Limited in
Shinyanga; and Chai Bora Limited, En Xin Co. Ltd, Pyrethrum Company of
Tanzania (PCT), and Mufindi Tea and Coffee Limited in Iringa.

Picture 3.31: Statements of employees’ rights at Mufindi Tea and Coffee Limited
in Iringa (left) and Jambo Food Products Limited in Shinyanga (right)
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Picture 3.32: Statements of employees’ rights at Chai Bora
Limited in Iringa (left) and En Xin Co. Ltd in Iringa

3.14.3. Employers’ awareness of UN Guiding Principles on Business
and Human Rights

The survey on human rights and business also sought to determine
employers’ awareness of the UN Cuiding Principles on Business and
Human Rights (UNGPs), adopted by the United Nations Human Rights
Council in 2011 to provide guidance protection and respect of human rights
in the business sector. These are set of guidelines for States and business
enterprises to prevent and address human rights abuses committed in
business operations.3¥*

When asked whether they were aware of or had heard about the UNGPs, 20%
of corporate management officials said they were aware of the principles.
This constitutes a slight improvement when comyparisons are made with
the results of the previous survey, whereby only 11% of the respondents said
they were aware of the principles. At SGA Security in Dodoma, an employee
ID card was found to include three pillars of the UN Guiding Principles on
Business and Human Rights, namely PROTECT, RESPECT and REMEDY,
explaining each of the pillars in Swahili Language.*' This isa commendable
effort SGA Security Company to popularize the UNGPs.

30 See https:.//www.ohchr.org/Documents/lssues/Business/Intro_Guiding_PrinciplesBusinessHR.pdf
391 Human Rights and Business Survey 2022: Dodoma Field Report.

M 147



https://www.ohchr.org/Documents/Issues/Business/Intro_Guiding_PrinciplesBusinessHR.pdf

Human Rights and Business Report 2021/22

Picture 3.33: A worker at SGA Security in Dodoma showing his ID,
which contains a note on the three pillars of the UN Guiding Principles
on Business and Human Rights

3.15. Human Rights and Business in the Road Transport Sub-
Sector: Labour Rights of Bus and Truck Drivers

3.15.1. Overview

Bus and truck drivers in different parts of the world are faced with various
labour-related challenges, common among them being overworked,
underpaid, notgivenemployment contracts,and not given travel allowances.
For instance, a 2010 survey by the U.S. National Institute for Occupational
Safety and Health showed that most truck driverswere overtired, overworked,
and underpaid, working 50 percent more hours than typical workers.>? In
Africa, Tanzania inclusive, truck drivers are faced with similar challenges, but
their situation is worse because of lesser protection of their labour rights.

In 2013, LHRC conducted a mini-study on human rights compliance in
the road-transport sub-sector, targeting bus and truck drivers as primary
respondents.3¥® The study, conducted in eight regions*** generally found
that most of the workers in the road sub-sector, especially bus and truck
drivers, did not have employment contracts; were overworked and
underpaid; were denied leave, were not paid their wages timely; were
prevented or threatened from joining trade unions; and were subjected to
various forms of discrimination.>®* For instance, the study found that 90% of
the workers did not have employment contracts; 83.6% claimed they were
not granted leave; 59% said they were made to work for 11 to 16 hours, which
iswell beyond the 12 maximum working hours (inclusive of 3-hour overtime);

392 See Michael Belzer “Truck drivers are overtired, overworked and underpaid” The Conversation
Newsletter, July 25, 2018 at https:/theconversation.com/truck-drivers-are-overtired-overworked-and
underpaid-100218, accessed 11™" May 2022.

395 LHRC (2015). Mini-Study on Human Rights Compliance in Transportation Section 2013. Legal and
Human Rights Centre.

3% Tanga, Arusha, Shinyanga, Mwanza, Mbeya, Iringa, Dodoma, and Dar es Salaam.

3% LHRC (2015). Mini-Study on Human Rights Compliance in Transportation Section 2013. Legal and
Human Rights Centre.
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and 21.5% said they were made to work for up to 17 hours, and without any
overtime pay. Eight years later, most of these challenges persist for bus and
truck drivers, as found in the previous and current surveys. For instance, the
current survey shows that most of them continue to work without written
contracts and copies of such contracts; and continue to be overworked and
underpaid.

3.15.2. Demographic Characteristics of Respondents

a) Sex and disability

Save for one respondent, nearly all respondents were male, constituting
99.2% of all respondents. This shows how much the transportation
sector is dominated by male workers and a community perception
of bus and truck driving as a ‘'masculine’ profession and women who
work in this field are stigmatized by fellow community members and
workers. In terms of disability, none of the bus and truck drivers who
responded to the survey had any kind of disability.

Table 3.6: Distribution of respondents (bus and truck drivers) by sex

Sex #Respondents %Respondents
Male 124 99.2
Female 1 0.8

On her part, LHRC is working with different stakeholders to promote
women's labour rights. In the transportation sector, LHRC has entered
into an MoU with the National Institute of Transport (NIT) to support
gender mainstreaming at the institute and encourage more women
to pursue the transportation career.

b) Age
When asked about their age, majority of respondents fell in the age

categories of 26-35 (48%) and 36-60 (48%), followed by 4% who were
aged 18 — 25 years. None of the respondents were aged above 60 years.

Table 3.7: Distribution of respondents (bus and truck drivers) by age

Age #Respondents %Respondents
18-25 5 4
26-35 60 48
36-60 60 48
61+ 0 0

ource: rle ata,
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c)  Working experience
In terms of working experience of bus and truck drivers, majority of
respondents, nearly a half (46.4%), said they have worked for 2 — 4 years,
followed by 16.8% who said they had a one-year working experience
and 16% who said they have worked for 5-9 years. 13.6% of respondents
said they had worked for their employer(s) for less than a year, while
only 7.2% claimed they have worked for over 10 years.

Table 3.8: Distribution of respondents (bus and truck drivers) by work experience

Age #Respondents %Respondents
Below 1year 17 132.6
1year 21 16.8
2-4 years 58 46.4
5-9 years 20 16
10+ years 9 7.2
TOTAL 125 100

ource: Field data, 20

3.15.3. Employment Contract

Bus and truck drivers who responded to the survey were first asked about
employment contract, asked whether they have such a contract, if yes then
which type of contract and whether they had an opportunity to discuss
terms of employment with their employers. Regarding having employment
contract, majority of the respondents (63.2%), said they had employment
contracts, while just over a third (36.8%) said they did not have employment
contracts. Among respondents who said they had employment contracts,
71% said they had written employment contracts, while the remaining 29%
said they had oral contract. This is a significant improvement compared to
the situation in the previous survey, whereby only 36% of drivers said they
had written employment contracts.
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Figure 3.30: % Responses of bus and drivers on discussing

terms with employer before commencement of employment
Source: Field data, 2022

As shown in Figure 3.30 above, only 32% of bus and truck drivers who claimed
to have employment contracts said discussed terms of their employment
with their employer before they started to officially work.

Interviewed bus and drivers in surveyed regions mostly complained
about non-provision of employment contract and denial of copies of
contract. In Mbeya, a COTWU official confirmed that non-provision
of employment contract is one of the biggest concerns for drivers.
He also pointed out that most employers only tell drivers to sign contracts
and deny them their copies. As discussed in 3.3 above, some of the drivers
also complained about the language of their contracts, English, which they
do not understand.

3.15.4. Remuneration

In past studies, unfair remuneration has always been among the major
concerns for bus and truck drivers. When asked about their monthly pay,
nearly a half of the respondents (46.4%) said they were paid over Tshs.
200,000, followed by 29.6% who said they were paid between Tshs. 160,000
and 200,000. In the previous survey, covering the period of 2020/21, 43% of
the respondents said they were paid above Tshs. 200,000, while 32% said
they were paid between Tshs. 160,000 and 200,000.
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Figure 3.31: %Responses of bus and truck drivers on monthly wages
Source: Field data, 2022

Looking at the results in Figure 3.31 above, it can be observed that 3.2% of
the respondents said their monthly pay was less than Tshs. 100,000. This is
well below the minimum wage as per the Wage Order of 2013. Overall, less
than 50% of the workers were paid Tshs. 200,000 and more than a half were
paid less than that. This suggests that majority of bus and truck drivers are
paid below the minimum wage.

Survey respondents also pointed out pay discrimination, suggesting that
some bus and truck drivers were paid more than others, even when they
have equal responsibility and use equal skill and work to work under similar
conditions. When asked about this matter, nearly half of the respondents
(40%) said pay discrimination exists at their workplaces, while just over a
quarter (27.2%) said such discrimination does not exist. Nearly a third of the
respondents, however, said they did not know or were not sure if there is pay
discrimination.

3.15.5. Working Hours and Overtime Pay

In recent years, another key complaint by bus truck and drivers in Africa,
Tanzania inclusive, is being overworked and not paid for overtime. Questions
regarding working hours and overtime pay were posed to the bus and truck
drivers who responded to the Human Rights and Business Survey 2022.
Regarding working hours, just over a half of the respondents (57%) indicated
that they work for more than 12 hours, decreasing from 67% in the previous
survey. This is well beyond the normal working hours of 8 to 9 hours plus
3 overtime hours. 29% of the respondents said they work for 9 to 12 hours,
which may or may not include overtime hours, and only 13% said they work
the usual 8 to 9 hours.
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Figure 3.32: %Responses of bus and truck drivers on hours worked per day
Source: Field data, 2022

Regarding overtime work, respondents were asked whether they receive
any additional pay. Only 18.4% said they do get paid for working overtime.
74.4% said they are not given such pay, decreasing from 84% in the previous
survey. The remaining 7.2% said they were not sure whether workers are
paid for overtime work at their workplaces.

74.4% of bus
& truck drivers
not given
overtime pay

Figure 3.33: %Bus and truck drivers who are given overtime pay
Source: Field data, 2022

Most of the interviewed drivers in Dodoma, Mwanza, Mtwara, and Mbeya
complained about being overworked and not being paid for overtime. In
Dodoma, bus drivers revealed during a focus group discussion that it is
normal for them to work for 9 to 12 hours and sometimes even more hours
everyday, and there is no additional pay.*®

3% Human Rights and Business Survey 2022: Dodoma Field Report.
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In Mtwara, one oftheinterviewed truck driverscomplained aboutinadequate
rest because of being overworked, saying, ‘My sister, we hardly get time to
rest, usually resting for only three to four hours. We sleep at midnight and
wake up around 4:00am...’

3.15.6. Working Environment

Survey respondents were asked about various issues relating to working
environment, including occupational health safety. They were first asked
whether they had received any training on occupational health and safety,
which is essential for a safe working environment. Only just about a quarter
of the respondents (26.4%) said they had attended such training, while two
thirds (66.4%) said they had not, and the remaining 7.2% claimed they were
not sure or did not remember.

Figure 3.34: %Responses by bus and truck drivers on

receiving training on occupational health and safety
Source: Field data, 2022

Another key grievance that was aired by most truck drivers is being liable for
mMaintenance and repair of trucks while en route to their destinations. They
branded this practice by employers ‘unfair.’

Another keyconcernfortruckdriversisnon-paymentorinadequate payment
of different allowances, including mileage allowance, return allowance, and
overstay allowance. This was revealed by a COTWU official in Mbeya, who
also claimed that sometimes employers also delay in payment of such
allowances, which creates inconveniences for the drivers and a very difficult
working environment.®” He added that such allowances are usually not
stipulated in the employment contracts of drivers, and that some employers
pay very little mileage allowance to the truck drivers. For instance, he said,
there are truck drivers who are paid Tanzanian shillings 400,000 for a long

397 Human Rights and Business Survey 2022: Mbeya Field Report.
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route of Dar es Salaam to Congo.*?®

In Tanga, some of the fuel truck drivers lamented deduction of their salaries
by their employers for gas evaporation from fuel tanks.**® They claimed that
it is unfair for their employers to penalize them for gas/fuel evaporation,
something that is out of their control.

3.15.7. Compensation for Workplace Injury

Survey respondents were also asked whether there is an arrangement for
compensation in case of workplace injury. Majority of them (47.2%) said there
is no such arrangement, while only 21.6% said there is such arrangement.
However, nearly a third of the respondents (31.2%) said they were not sure
whether such arrangement or procedure exists at their workplaces. In the
previous survey, only 16% of the workers said compensation for workplace
injury is usually provided at their workplaces.

3.15.8. Leave

Bus and truck workers were asked about their right to leave, including
annual leave (28 days), maternity leave (84 to 100 days), paternity leave (3
days) and sick leave (126 days maximum), which are guaranteed under the
Employment and Labour Relations Act [CAP. 366 R.E. 2019] (ELRA). 4%

Annual leave

When asked about annual leave, less than a third of the respondents (28%)
said they were granted annual leave, increasing from 24% in the previous
survey. Just over two thirds of the respondents (68%) said they are not usually
granted annual leave, decreasing by 1% compared to the previous survey.

Figure 3.35: % Responses of bus and truck drivers on getting annual leave
Source: Field data, 2022

3% bid.
399 Human Rights and Business Survey 2022: Tanga Field Report.
400 Sections 31(1), 32(1), 33(1) & 34(1) of ELRA.
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Despite 28% of the respondents claiming they are not usually granted annual
leave, 32.8% of all bus and truck drivers who responded to the survey said
they had taken leave in the past years, increasing from 25% in the previous
survey.

Complaints about denial of annual leave were made by drivers in all
surveyed regions. In Mbeya, the Chairperson of Bus Drivers told the survey
team that drivers in the region usually are not granted annual leave.®' One
of the drivers in the region, who drives in the Mbeya-Rukwa route, also said
that annual leave is usually not granted, but when it is granted, it is unpaid
leave. Another truck driver in Mwanza said, ‘My sister, we are at work every
day, we have no rest, no weekend, no annual leave. In short, we don't rest
at all. As you can see, | am about to unload cargo and we have to go back
to Dar es Salaam, load another cargo, then come back here. This is our life
throughout the year.’

Paternity leave
Regarding paternity leave, survey results show that paternity leave is not

taken seriously at most workplaces. Over three quarters of the respondents
(80%) said paternity leave is not granted at their workplaces. Only 6% said
such leave is granted at their workplaces. In the previous survey, only 5% of
the respondents said paternity leave is granted.

Figure 3.36: %Responses on bus and truck drivers getting paternity leave
Source: Field data, 2022

Sick leave

In terms of sick leave, only a third of the respondents (33.6%) said they are
granted sick leave, decreasing from 53% in the previous survey. Another
third of the respondents (34%) said such leave is not usually granted, while
the remaining 32.4% said they were not sure.

41 Human Rights and Business Survey 2022: Mbeya Field Report.
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Figure 3.37: Responses of bus and truck drivers on getting sick leave
Source: Field data, 2022

In Dodoma, the majority of drivers who participated in a focus group
discussion claimed that they do not have the luxury of taking sick leave, and
even when they are granted such leave when the situation becomes too
serious, they are certain of salary deduction to the days missed at work 42
One of the drivers said that because of this situation and fact that they do
not get enough rest, they usually have to resort to using energy drinks to
keep going. He said, .So, when you feel sick you just have to pull yourself
together and go to work, that's why we are said to be among the biggest
energy-drink consumers..the working environment is very difficult, but
what can you do? If we don’t keep going our families will dies of hunger..’

3.15.9. Freedom of Association and Trade Union

As discussed above, freed of association, which encompasses the right to
form orjoin trade union and isguaranteed under domestic and international
laws %% is a fundamental labour right. To ascertain enjoyment of these
rights, bus and truck drivers who responded to the survey were asked about
existence of trade union branches at their workplaces. Less than a third
of the respondents (28.8%) said there were trade union branches at their
workplaces while just over a half (55.2%) said there are no such branches and
16% said they were not sure.

While respondents generally recognized the importance of having in place
trade unions, majority of them casted doubt over their effectiveness. When
asked whether they are effective, nearly three quarters of the respondents
(72.8%) opined that they are not effective, including 43.2% who felt they are
not at all effective.

402 Human Rights and Business Survey 2022: Dodoma Field Report.
%03 Article 20 of the Constitution of Tanzania, 1977; Sections 9(1) & 10(1) of ELRA; Articles 20(1) & 23(4) of
UDHR; Article 22(1) of ICCPR; Article 8(1)(a) of ICESCR; and Article 10 of ACHPR.
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Figure 3.38: Bus and truck drivers’ perceptions on effectiveness of trade unions
Source: Field data, 2022

3.15.10. Knowledge of labour laws and rights

Bus and truck drivers who responded to the survey also had an opportunity
to express their opinions on their knowledge of labour laws and regulations.
Only 232% ofthe respondentssaid they were confident with their knowledge
of labour laws and regulations, while the majority (61.6%) acknowledged that
they did not possess good knowledge of such laws and regulations, and the
remaining 15.2% said they were not sure, which could imply they have little
knowledge. Nevertheless, awareness about labour laws has increased by
12.2% in comyparison with the results of the previous survey.

Regarding awareness about labour rights, respondents were asked whether
they feel well informed about their labour rights. Unlike in the previous
survey, whereby nearly a half of the respondents said they were well
informed (45%), results of the current survey show that more respondents
are confident about their knowledge of their rights. Figure 3.39 below shows
comparison of results from this question between the previous (2021) and
current surveys.
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Figure 3.39: Responses on knowledge of labour rights, 2020/21 & 202122
Source: Field data, 2022

As shown in Figure 339 above, there has been a slight increase in the
percentage of bus and truck drivers who are aware of their labour rights. This
may be attributed to increased engagement of drivers by CSOs, including
LHRC, through surveys and public awareness raising. This is also impressive
given the fact that nearly a third of the bus and truck drivers reached by
the study (30.4%) are relatively new drivers, having 1 year or less of working
experience.

3.15.11. Labour Rights Violations and Response
Surveyrespondentswerealsoaskedaboutlabourrightsviolations,specifically
whether their employers had violated any of their labour rights in the past
year. They were further asked what action they took in response to violation.
Regarding the first question, nearly a half of the respondents (48.8%)
acknowledged that that they had experienced labour rights violations at
the hand of their employers within the past year, increasing from 47% in
the previous survey. 40% of the respondents expressed that they had not
suffered any labour rights violations in the past year. However, given the
generally low level of awareness about labour laws and rights, as discussed
above, it might the case that more bus and truck drivers experienced labour
rights violations, but they did not know the actions or omissions by their
supervisors or managers constituted violation of such rights. The remaining
1.2% of the respondents said they were not sure or did not remember if their
rights were violated.

Regarding response to labour rights violations, majority of the respondents
(67.2%) saidtheyreported totheirimmediate supervisors, while 2.8% said they
reported to trade unions. Worryingly, just over a quarter of the respondents
(28%) said they did not do anything in response to violations of their labour
rights.
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Figure 3.40: %Responses on action take following labour rights violations
Source: Field data, 2022

When asked about choosing not to take any action following labour rights
violations, majority of interviewed bus and truck drivers stated that they do
not bother to do so because they know nothing will be done about it, and
at best doing so would only escalate tensions with their supervisors and
jeopardize their jobs.

3.16. Human Rights and Business in the Media Sub-Sector:
Labour Rights of Journalists

3.16.1. Overview

The Human Rights Survey 2021, conducted by LHRC in Tanzania Mainland,
also probed on the situation and rights of journalists in Tanzania. This was
motivated by various challengesthatjournalists face that have been reported
in recent years, including issues around the legal environment, labour rights,
and violence. The major aim was to assess the situation of journalists vis-a-
vis international and regional human rights standards..

3.16.2. Demographic Characteristics of Respondents
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Figure 3.41: %Distribution of Figure 3.42: %Distribution of
respondents by sex (N=240) respondents by position/title (N=240)
Figure 3.43: Distribution of Figure 3.44: Distribution of
respondents by age category respondents by media type (N=240)
(N=240)

3.16.3. Employment Contracts
Lack of employment contract was cited as a serious problem by the majority
of respondents (73%), followed by 23% who saw it as a moderate problem.

Only 3% and 1% of the respondents said it is a minor problem and not at all
a problem respectively.

Figure 3.45: Respondents’ views on lack of employment contract (N=240)
Source: Field Data, 2021
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Regarding employment contracts, one journalist in Morogoro said, ‘Most
journalists don’t have permanent contract, because of economic hardships,
they have no choice but to keep going.’ Survey respondents also expressed
concerns over breach of contract by employers. Slightly over half of them
(54%), said breach of contract by employer is a serious problem, followed
by 38% who said it is a moderate problem, and 6% who said it is a minor
problem. Only 2% of the respondents said it is not at all a problem. Breach
of contract by employer includes delays in payment of wages or salaries,
which was mentioned as challenge by most respondents. Regarding this
issues, one journalist in Dar es Salaam said that it is normal for some of the
journalists to get paid monthly wages after three or more months. A similar
point was raised by another journalist in the region, who said:

‘If you get your salary today, 30%, just know that your next salary is 60 to 90
days away, and even then, you might not get full salary.’

3.16.4. Remuneration

Survey respondents raised concerns over low pay, with just over two thirds
(68%) claiming it is a serious problem, while 26% said it was a moderate
problem. 5% of the respondents said low pay is only a minor problem, while
only1%saiditisnotatalla problem.Onejournalistin Dar es Salaam expressed
that most journalists work in difficult work environment, characterized by
low pay.©4

3.16.5. Social Security Contributions

Non-remittance of social security contributions was also raised as an issue of
concern by some of the journalists. Regarding this matter, one journalist in
Dar es Salaam said, ‘There is a serious problem of employers not remitting
social security contributions to NSSF, e.t.c.’

3.16.6. Employment Termination

Complaints of unfair termination of employment have been among the key
grievances of workers in the business sector and journalist are no exception.
Unfair dismissal was generally cited as a serious problem by the majority
of the respondents (55%), followed by 32% who felt that it is a moderate
problem, and 12% who said it is a minor problem. Only 1% of the respondents
said it is not at all a problem. Regarding this issue, one of the interviewed
journalists in Dar es Salaam said, ‘Dismissal, usually without any warning
and unfair, is common. You are just told you are fired and have to leave, no
questions asked.’

3.16.7. Workplace Violence and Harassment

Different forms of workplace violence were reported by journalists who
responded to the journalists’ rights survey in the second half of the year
2021. Common among them were threats, bullying, verbal abuse, and sexual
harassment/sextortion.

404 | HRC Journalists Rights Survey 2021 Field Report.
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Threats were also mentioned as a serious problem by over half of the
respondents (56%), followed by 37% who claimed it is a moderate problem,
and 6% who said it is only a minor problem. Only 1% of the respondents
indicated that it is not at all a problem.

Regarding verbal abuse, journalists who participated in the survey generally
indicated thatitisa problem, with majority ofthem indicatingitisa moderate
problem (42%), followed by those who felt it is a serious problem (41%). Only
1% and 6% of the respondents said it is a minor problem (11%) and not at all
a problem (6%) respectively.

Forthe case of bullying, majority of the respondents (45%) said itisa moderate
problem for journalists, while 36% said it is in fact a serious problem. 13% of
the respondents said bullying is only a minor problem for journalists, while
6% said it is not at all a problem.

In recent years, sexual harassment/sextortion has been identified as a key
concern for women working in different sectors, including the media sector.
Journalists who responded to the survey were asked about harassment or
sextortion experienced by female journalists. Majority of the respondents,
nearly half of them (42%) said it is a serious problem for female journalists,
followed by 40% who said it is a moderate problem. 14% of the respondents
said itisa minor problem, while 4% said it is not at all a problem, as indicated
in figure 3.46 below.

Figure 3.46: Respondents’ views on harassment

of female journalists/sextortion (N=240)
Source: Field Data, 2021

Survey participants were also asked whether they had witnessed or heard
about any incident of sexual violence or sextortion against a journalist in
the past year. Half of the respondents (50%) said they had not witnessed
or heard, while 43% said they had actually witnessed or heard. 7% of the
respondents said they did not remember.
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When asked which acts of sexual violence against female journaliststhey had
witnessed or heard about, most of the respondents mentioned being asked
for a sex bribe to be employed or for a story to be published or aired. Young
women doing fieldwork or internship were said to be more vulnerable in
this regard as they seek employment. Some of the respondents, especially
in Dar es Salaam, mentioned unwarranted touching of body parts, especially
breasts and buttocks, as a common form of sexual violence against female
journalists. In Tabora, a female journalist remarked that at her workplace the
manager demands a sex bribe before giving a job to female applicants.“%> A
similar claim was made by a male journalist in Geita.

Sexual harassment in its different forms was also mentioned by nearly all
respondents as common at their workplaces. Examples include flirting,
making sexually offensive gestures or remarks, inappropriate or unwanted
touching of arms or brushing up against a woman, blocking the way
or standing in the way, making sexually offensive facial expressions,
unwelcome sexual advances, and repeatedly asking for dates or hook ups.
A few other respondents also mentioned looking at a woman's body up
and down (persistent staring) and telling sexually offensive jokes. Some few
respondents in Dar es Salaam also mentioned that some female journalists
encourage sexual advances or deliberately target their bosses or supervisors
for a certain gain.

Editors and human resources officers were mentioned the most as
perpetrators of sexual violence against female journalists. Other perpetrators
include managing directors/managers, media owners, and sources. Male
journalists, especially older or experienced one, were also mentioned by
some of the respondents as perpetrators of sexual violence against female
journalists, especially sexual harassment. Regarding perpetrators of sexual
violence against female journalists, one male respondent in Dar es Salaam
said, ‘Older people in the newsrooms or editors and bosses, such as HRs,
have been accused of demanding sex from young journalists.’

Consequences of rejecting unwelcome or unwanted sexual advances
include non-employment, difficult working environment, a story not being
published, and unfair dismissal. This was confirmed some of the interviewed
journalistsinlringa, Tanga,and Dar es Salaam Regions. Forinstance, in Iringa,
one journalist said, There is a female journalist who was asked for a sexual
relationship by a media owner, and when she refused, she was fired.’

3.16.8. Comments by media institution officials and members on
labour-related issues facing journalists

The various labour or employment -related challenges faced by journalists

above were also confirmed by interviewed officials and members various

media institutions including the MISA Tanzania,*® Union of Tanzania

405 | HRC Journalists Rights Survey 2021 Field Report.
406 Tanzania chapter of the Media Institute of Southern Africa.
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Press Clubs (UTPC), and Tanzania Media Women's Association (TAMWA) 407
GCenerally, the respondents in this category made the following comments
relating to journalists and their rights:

m Labourrightsviolationsis a daily reality for many journalists in Tanzania.
However, the issue is poor implementation and/or enforcement of
labour laws and regulations by government authorities.

m Some Of the female journalists create an environment for sexual
corruption by demanding preferential treatmentand favoursfrom their
supervisors. Others also engage in sexual relationships with sources,
such as District Commmissioners, Police Officersand community leaders.
Some journalists do this for purposes of easily getting information and
comments.

m Some journalists leak information regarding journalists’ welfare and
jeorpadize steps that need to be taken to address certain situations.

m Majority of journalists do not have employment contracts, whether
written or oral. However, majority of them work as freelance journalists
and only have certificates. The requirement of diploma as a minimum
qualification for professional journalism has hit some of the journalists
with certificates hard.

m Most journalists are reluctant to pursue further education in journalism,
which would boost their employability and labour rights.

3.17. Human Rights Violations Resulting from Non-
Compliance with Labour Laws and Standards

Non-adherence to labour standards discussed above may lead to violation
of human rights as follows:

407 | HRC Human Rights Survey 2021: Interviews with members and officials from media institutions in
Dar es Salaam, Tanga, Mwanza, Kilimanjaro, and Dodoma Regions.
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Table 3.9: Human rights violated as a result of non-adherence to labour standards

Non-adherence of labour standard

Human right(s) violated

Discouraging/preventing workers
from joining trade unions

Right to form and join trade union/
Freedom of association

Threatening workers for demanding
better working environment

Right to fair remuneration
Freedom of expression
Freedom from violence

Lack of collective bargaining

Right to fair remuneration

Denial of leave

Right to the enjoyment of just and
favourable conditions of work
Right to family life

Unfair wage cuts/deductions

Right to fair remuneration
Right to adequate standard of living

Disregard of occupational health and
safety

Right to the enjoyment of just and
favourable conditions of work

Right to health

Right to life

Overtime work without pay

Right to fair remuneration

Making employees work for a long
time beyond 12 hours consistently

Right to the enjoyment of just and
favourable conditions of work
Right to family

Lack of regular workplace inspection

Right to the enjoyment of just and
favourable conditions of work
Right to safety and personal security

Employing child labour

Right to education
Right to health
Right to safety and security

Cranting unpaid leave

Right to the enjoyment of just and
favourable conditions of work

Provision of inadequate wages

Right to fair remuneration
Right to adequate standard of living

Denying workers copies of
employment contracts

Right to equality before the law/
Right to non-discrimination

Firing female workers because of
pregnancy/breastfeeding

Right to non-discrimination

of Labour Standards

3.18. Comparison of Performance Indicators on Adherence

This subchapter provides a summary of key findings for some of the key

performance indicators relating to labour rights and standards. The key

findings on labour rights and standards for the survey covering the period
of 2021/2022 are compared with those of the period of 2020/21. Most of the

indicators were assessed during both surveys.
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Table 3.10: Comparison of some of the key performance indicators on labour
rights and standards in surveys conducted in 2021 and 2022

Labour Standard

Performance Indicators

2020/21

2021/22

Employment

59% of respondents with
employment contracts

64.6% of respondents
claimed they had
employment contracts

Trade unions

56% of workers with .
contracts ° 89% of workers with
written employment X

written employment
contracts

contracts
31% of respondents said 342% of workers said
trade union branches exist trade union branches

at their workplaces

69% of respondents
perceived trade unions to
be not effective

exist at their workplaces

78.4% of workers perceive
trade unios to be not
effective.

Working hours

85% of workers not forced
to work beyond normal/
maximum working hours

57% of the workers said
they received overtime
pay

81% of workers not forced
to work beyond normal/
mMmaximum working hours

42% of workers said they
receive overtime pay

Leaves

Nearly half of the workers
(48%) said they are
granted annual leave
Nearly  half of the
respondents had not
taken leave in the past
year

51% of workers said they
take annual leave

532% of workers said
they had not taken leave
in the past year

Awareness of labour
laws

73% unaware of relevant
labour laws and
regulations

63.7% of workers unaware
of relevant labour laws
and regulations

Awareness of labour
rights

52% claimed to be aware
of their rights as workers,
while 39% said they were

not aware remainini not sure
ource:. rle ata,

71% of workers claimed to
be aware of their rights as
workers, 21.7% unaware,
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CHAPTER FOUR
LAND ACQUISITION FOR INVESTMENT

4.1. Overview of Land Tenure and Acquisition in Tanzania

4.1.1. Introduction

In Tanzania, the land tenure system has evolved over different periods of
time, particularly during pre-colonial, colonial, and post-colonial periods.
The situation of land tenure during these periods is briefly discussed below.

Land tenure in pre-colonial period

During the precolonial period, land tenure and administration was
government customary laws, based on the customs and traditions of the
many different tribes that exist in Tanzania. Like in most other African
countries, during the pre-colonial period, land in Tanzania was communally
owned (belonged to communities) and mostly conceived of as an
unbounded.“®® Communal land ownership ensures that every member of
the society enjoyed access to land 4%

Land tenure in colonial period

The colonial period in Tanzania featured the eras of the Germans, who ruled
from 1884 to 1917, and the British, who took over in 1918 until Tanganyika
(later Tanzania after uniting with Zanzibar), became independent in 1961. The
colonial powers designed land tenure system to exploit the land resource at
the expense of the natives.#”©

During this period, land tenure system favoured the two colonial
administrations and foreign settlers in land acquisition, exploitation, and
use " The Imperial Decree of 1895 declared all land to be unowned Crown
Land vested in the German Empire and in 1900 a circular was issued, which
stated the extent of the dominion of the empire, to be determined by the
Land Commissions.#? These commissions had a duty of setting aside four
times the land currently held by natives for purposes of future expansion.
Another key piece legislation governing land tenure during the German
rule was the Land Registration Ordinance of 1903.

%8 See JOHAN POTTIER, ‘Customary Land Tenure' in Sub-Saharan Africa Today: Meanings and
contexts, at https:/issafrica.s3.amazonaws.com/site/uploads/2CUSTOMARY.PDF, accessed 8% August
2022.

409 See Land Portal, Tanzania - Context and Land Governance, at https:/landportal.org/tanzania,
accessed 8™ August 2022.

“0 See Issa G. Shivji, Land Tenure Problems and Reforms in Tanzania, https://\www.academia.
edu/35727466/LAND_TENURE_PROBLEMS_AND_REFORMS_IN_TANZANIA, accessed 8™ August
2022.

4 See African Natural Resources Centre of the African Development Bank (2019), Review of land
tenure systems to support the creation of an enabling environment for agricultural transformation:
Report on Tanzania, African Development Bank Group, at https/www.afdb.org/en/documents/
document/review-of-the-land-tenure-systems-report-on-tanzania-109426, accessed 8™ August 2022.

42 1pid.
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The main types of land tenures that were introduced by the Germans were:

] Freeholds — granted mainly to European settlers (created out of
conveyance)

m Leaseholds — granted by the Government

m Crown land —unowned land as determined by the Land Commissions

m Customary land (customary tenure) — land occupied by natives

When the British took over in 1918, they continued using the laws enacted
by the Germans, recognizing freeholds and leases. But they also enacted
another land law, the Land Ordinance of 1923, which declared all land as
public land vested in the Governor on behalf of the Queen of England.®® In
1928, the Land Ordinance was amended to recognize the rights of occupancy
of native communities, and to this effect anyone holding land under the
customary tenure was officially declared a legitimate holder of the land and
a deemed right of occupancy.

The main types of land tenure that existed during the British colonial era
were:

Freeholds

Granted rights of occupancy — 33,66 or 99 years

Granted rights of occupancy — 6 years or under

Granted rights of occupancy — from year to year

Deemed rights of occupancy in urban areas

Deemed rights of occupancy outside urlbban areas

Public land

Land tenure in the post-colonial period

After independence of Tanganyika in al961 and subsequent union with
Zanzibar to form the United Republic of Tanzania in 1964, the Land
Ordinance of 1923 continued to govern land tenure in Tanzania.**“ However,
several changes were made in the land tenure system, including converting
all freeholds granted by the German and British administrations during
their colonial eras into government leases for a period of 99 years in 1963.
Government leaseholds were later converted into rights of occupancy in 1969
through enactment of the Government Leaseholds (Conversion to Rights of
Occupancy) Act 1969.4° The land tenure system thereby recognized granted
rights of occupancy and deemed rights of occupancy (customary tenure).
The main types of land tenure that existed in the post-independence era
were:

] Granted rights of occupancy (25,33,66 or 99 years)

m Granted right of occupancy (6 years or under)

43 African Natural Resources Centre of the African Development Bank (2019), Review of land tenure
systems to support the creation of an enabling environment for agricultural transformation: Report
on Tanzania (supra).

44 bid.

45 African Natural Resources Centre of the African Development Bank (2019), Review of land tenure
systems to support the creation of an enabling environment for agricultural transformation: Report
on Tanzania (supra).
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GCranted right of occupancy (from year to year)

Deemed right of occupancy in villages within urban areas

Deemed right of occupancy in villages outside urban areas

Deemed right of occupancy in areas not recognised and registered as
villages

m Public land (unowned land)

Key milestone in land tenure and administration in Tanzania was reached in
the year 1999, when the Land Act and Village Land Act were enacted. This is
when the Land Ordinance of 1923 was finally replaced.#® This followed the
adoption of the National Land Policy in 1995, which addressed various issues
of land tenure and administration.

Other key pieces of legislation governing or affecting land tenure and
administration during the post-independence era include the Courts (Land
Disputes Settlements) Act, of 2002; the Land Use Planning Act of 2007; the
Land Acquisition Act of 1967; the Mining Act of 2010; the Wildlife Conservation
Act; and the Tanzania Investment Act of 1997.

Currently, land in Tanzania is classified into the following three categories:

u General land - all public land which is not reserved land or village
land includes unoccupied or unused village land;
] Village land - land declared to be village land under and in accordance

with section 4 (of the Land Act 0of 1999) and includes any transfer land
transferred to a village; and

= Reserved land“” - |and reserved, designated or set aside under the
provisions of the Forests Act [Cap. 323]; National Parks Act [Cap. 282];
Ngorongoro Conservation Area Act [Cap. 284]; Wildlife Conservation
Act [Cap. 283]; Marine Parks and Reserves Act [Cap. 146]; Urban
Planning Act [Cap. 355]; Roads Act; [Cap. 167]; Public Recreation
Grounds Act [Cap. 320]; Land Acquisition Act [Cap. 118]; land parcel
within a natural drainage system from which the water resource the
concerned drainage basin originates; land reserved for public utilities;
and land declared by order of the Minister in accordance with the
provisions of this Act to be hazardous land.

46 |ssa G. Shivji, Land Tenure Problems and Reforms in Tanzania (supra).
47 Land protected under any law applicable in the particular sector. Reserved land includes forests,
national parks, conservation areas and hazardous land.
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Picture 4.1: Categories of land and tenure in Tanzania
Source: African Natural Resources Centre of the African Development Bank*®

All land in Tanzania is public land and is vested in the President as trustee
for and on behalf of all the citizens of Tanzania.“® Village land is regulated
by the Village Land Act, CAP 114 [RE 2019], and includes communal land.#%°
All other land is regulated by the Land Act, CAP 113 [RE 2019]. Both land laws
recognize two forms of land tenure:

m Granted right of occupancy (regulated by the Land Act)

] Customary right of occupancy — included deemed right of occupancy

(regulated by the Village Land Act)

Citizens/individuals, groups and institutions can be granted land for certain
periods of time, as specified in the land laws. They enjoy granted right of
occupancy and a right derivative of a granted right of occupancy (defined
by the Land Act as a right to occupy and use land created out of a right
of occupancy and includes a lease, a sub-lease, a licence, a usufructuary
right and any interest analogous to those interests).*’ Non-citizens can only
acquire land for purposes of investment, following approval by the Tanzania
Investment Centre (TIC).42 The Land designated for investment purposes is
identified, gazetted and allocated to the TIC, which then creates derivative
rights to investors.“?®* The law also allows a citizen to partially transfer land for
purposes of investment, for instance through a partnership with a foreign
investor .42

4“8 See African Natural Resources Centre of the African Development Bank (2019), Review of land tenure
systems to support the creation of an enabling environment for agricultural transformation: Report
on Tanzania, African Development Bank Group, at https/www.afdb.org/en/documents/document/
review-of-the-land-tenure-systems-report-on-tanzania-109426, accessed 8" August 2022.

49 Section 4(1) of the Land, CAP 113 [RE 2019].

420 Section 13(1) of the Village Land Act, CAP 114 [RE 2019].

421 Section 19(1) of the Land Act, CAP 113 [RE 2019].

%22 |bid, Sections 19(2) & 20(1).

423 |bid, Section 20(2).

%% |bid, Section 19(2).
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Land as a human rights issue

Land is very essential for Tanzanians, forming a base for them to enjoy other
human rights, including right to life and right to adequate standard of living.
Land is even more important for Tanzanians since the country is still heavily
dependent on the agricultural sector. Land is therefore a prerequisite for
sustainable development, helping to increase agricultural productivity and
food security.4?

4.2. Compulsory Acquisition of Land and Compensation

4.2.1. Introduction

In Tanzania, land can be acquired from citizens or natives for public purposes,

including investment. The main law government land acquisition in the

country is the Land Acquisition Act, CAP 118 [RE 2019]. According to this law,

land is acquired for public purposes when it is:#¢

m for exclusive Government use, for general public use, for any
Government scheme, for the development of agricultural land or
for the provision of sites for industrial, agricultural or commercial
development, social services or housing;

m for or in connection with sanitary improvement of any kind, including
reclamations;
m for or in connection with the laying out of any new city, municipality,

township or minor settlement or the extension or improvement of
any existing city, municipality, township or minor settlement;

] for or in connection with the development of any airfield, port or
harbour;

m for or in connection with mining for minerals or oil; and

m for use by any person or group of persons who, in the opinion of the

President, should be granted such land for agricultural development.

Compulsory land acquisition in Tanzania can be summarised into four
key steps, namely: planning and the decision to acquire land; legal
preliminaries, including getting statutory authority and serving notices;
field investigations, including valuation; and payment of compensation to
person(s) dispossessed of land.*?” These steps are discussed under Part |l (a)
of the Land Acquisition Act, CAP 118 [RE 2019].

45 See LANDLINKS “Why Land Matters for the Sustainable Development Goals” at https:/land-links.
org/2015/1/why-land-matters-for-the-sustainable-development-goals/, accessed 20" August 2022.

46 Section 4(1) of the Land Acquisition Act CAP 118 [RE 2019].

427 Wilbard Kombe, LAND ACQUISITION FOR PUBLIC USE: EMERGING CONFLICTS AND THEIR SOCIO-
POLITICAL IMPLICATIONS, Crisis States Working Papers Series No.2, Working Paper no. 82, October
2010, https//www.filesethz.ch/isn/123450/WP82.2. pdf, accessed 8™ August 2022.
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Picture 4.2: Key processes and actors in compulsory

land acquisition in Tanzania
Source: Wilbard Kombe*?®

Part Il (b) of the Land Acquisition Act CAP 118 [RE 2019] provides for
compensation following compulsory land acquisition. In this part, the
law clearly stipulates that where any land is acquired for public purposes,
the Government, through the Minister responsible for lands, has to pay
compensation.®?? The Government may also provide another piece of
land as an alternative to or in addition to compensation, as long as the
person entitled to compensation consents®° The Act further states that
compensation shall not be awarded in respect of any land which is vacant
ground and it shall be awarded subject to the value of the unexhausted
improvements of land where the land acquired, whether in urban or rural
area, is inadequate.®

In line with the Constitution of the United Republic of Tanzania of 1977, which
recognizes the right of every person to own property and right to protection
of such property,*? compensation following compulsory land acquisition
must be fair and adequate. The relevant provision under Article 24 of the
Constitution reads:**

428 |pid.

49 Section 11(2) of the Land Acquisition Act, CAP 118 [RE 2019].

%0 1bid, Section 11(2).

1 lbid, Section 12(1) & (2).

%2 Article 24(1) of the Constitution of the United Republic of Tanzania, 1977.
43 |bid, Article 24(2).
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‘Subject to the provisions of subarticle (1), it shall be unlawful for any person
to be deprived of his property for the purposes of nationalization or any
other purposes without the authority of law which makes provision for fair
and adequate compensation.”

The law also stipulates that in case of any compensation disputes, the
Minister responsible for land or any person holding or claiming any interest
in the land may institute a suit in Court for determination of the dispute.***
Such dispute may arise out of the amount of compensation; the right to
acquire land; identity of persons entitled to compensation; the application of
section 12 to the land; any right, privilege or liability conferred or imposed by
the Act; and apportionment of compensation between the persons entitled
to the same.**®

The Land Acquisition Act,undersection 14, lays down the following conditions

in assessment of compensation by the Minister or the Court:

m take into account the value of such land at the time of the publication
ofanotice undersection 8 without regard to any improvement or work
made or constructed thereon thereafter or to be made or constructed
in the implementation of the purpose for which it is acquired;

m when part only of the land belonging to any person is acquired, take
into account any probable enhancement of the value of the residue
of the land by reason of the proximity of any improvements or works
made or constructed or to be made or constructed on the part
acquired;

] take into account the damage, if any, sustained by the person having
an estate or interest in the land by reason of the severance of such
land from any other land or lands belonging to the same person or
other injurious effect upon such other land or lands;

m not take into account any probable enhancement in the value of the
land in future;

m not take into account the value of the land where a grant of public
land has been made under the provisions of subsection (2) of section
1 and

m assess such compensation in accordance with such principles, in

addition to and not inconsistent with the principles specified in this
section, as may be prescribed.

Where the Government has taken possession of the land before a person
is paid compensation, then such person is entitled to be paid interest
in addition to compensation.**® The interest rate is 6% per annum and is
calculated from the date when possession is taken until such compensation
is paid to such person or paid into the Court.*”’

%4 Section 13 of the Land Acquisition Act, CAP 118 [RE 2019].
45 |bid.

%6 |bid, section 15(1).

47 1bid.
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4.2.2. Compensation or Adequate Compensation following Acquisition
of Land for Investment

Community members who responded to the survey were asked whether
adequate and timely compensation is provided when land is acquired
for purposes of investment. Like in the previous survey, over half of the
respondents (54%) said they were not sure whether compensation is
granted fairly and timely. Percentage of community members who said
compensation granted is fair and timely remained at 5%, like in the previous
survey. However, the percentage of community members who indicated
compensation granted fair but untimely increased from 16% in 2021to 19% in
2022, while the percentage of those who said it is unfair but timely increased
from 6% in 2021 to 9% in 2022.

Figure 4.1: Community perceptions on compensation

following land acquisition (N=813)
Source: Field data, 2022

4.2.3. Disputes and Complaints Related to Compensation

Thesurvey across 14 regions of Tanzania Mainland found that compensation-
related complaints and disputes following land acquisition were mostly
made and reported in Pwani, Morogoro, Geita, Mara, Iringa, Mbeya and
Mtwara Regions. For instance, in Pwani, the survey team met a community
member in Picha ya Ndege area in Kibaha District who complained about
non-payment of compensation to community members by KEDS Tanzania
Co. Ltd, following land acquisition for investment®® The community
member added that even for the few who had been paid compensation,
such compensation was unfair and untimely.

In Morogoro, most of the compensation-related complaints were made in
Kilosa District, mostly against the Standard Gauge Railway (SGR) project,
implemented by the Government.#® Some of the interviewed community
members alleged that they had not been paid any compensation. However,

4% Human Rights and Business Survey 2022: Pwani Field Report.
42 Human Rights and Business Survey 2022: Morogoro Field Report.
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when interviewed by the survey team regarding the claims, a land officer
in Kilosa District said that they were first confirming the names and other
information of compensation claimants first, then they would pay the
affected community members fair compensation. Complaints related to
compensation in the region were also made by some of the residents of
Kionda Viwandaniareain Morogoro DC and llonga Village against an investor
in Kilosa District. In llonga Village, one the villagers told the survey team
that an investor had been granted an area they were using for agriculture
but were not provided with any compensation.*® They accused village
authorities and LCA of siding with the investor in oppressing them.

In Geita, some of the community members who responded to the survey
in Mtakuja Ward in Geita Town Council said they had a compensation
dispute with Geita Gold Mine (CGM). They alleged that they had not been
compensated since they were evicted from their lands in 199944 They added
that the area they relocated lacks essential social services such as electricity,
health, and water services. Some of them said since they have no access
to clean and safe water, they are forced to use unsafe water.**? An official at
the water authority in the region, GEUWASA, confirmed existence of a land
dispute between villagers in Nyamalembo Village and GCM, adding that
they can only move to provide water services once the dispute is settled.
A land official in the region also acknowledged existence of such a dispute
and went on to say:

‘GGM claimed that it had paid compensation to all affected community
members, but what they failed to do is to develop the land, leaving it
unutilized for a long time and not putting any demarcation pillars or fence
around the area. Consequently, community members used and developed
the land and therefore they demand compensation to end this dispute,
which all leaders have failed to resolve.’

In Mara, majority of interviewed respondents in Tarime Districts said
compensation granted is usually not fair, compared the market value of
land property and unexhausted improvements made on the land by the
landowner or occupier4® Most of the complaints were levelled against
Barrick Gold Mine, which operates in the district. One of the interviewed
respondentssaid the gold mine, which isowned by Acacia, delayed payment
of compensation for nine months between August 2019 and May 2020 and
only paid 80% of agreed compensation, stating that 20% had been deducted
because errors were made during land valuation.

Some of the community members in Rungemba Ward in Mafinga District,
Iringa Region, also had compensation-related complaints, levelled against
Lush Chanzo Wood Industry Company.““ They claimed that the company

440 Human Rights and Business Survey 2022: Morogoro Field Report.
44 Human Rights and Business Survey 2022: Ceita Field Report.

“2 |bid.

43 Human Rights and Business Survey 2022: Mara Field Report.

44 Human Rights and Business Survey 2022: Iringa Field Report.
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had cut down their trees (about 5 hectares) to pave way for installation
of electric power poles heading to the company and failed to pay them
compensation.** One of the community members added:

.Ismelled corruption given the factthatall the local leaders we approached
to complain about this issue did not want to accord us any cooperation,
and thus | figured even our lives could be in danger if persist with the issue..’

Picture 4.3: Some of the trees in Rungemba Ward allegedly cut down to pave
way for installation of electrical power poles heading to Lush Chanzo Wood
Industry Company in Mafinga District, Iringa Region

In Mbeya, the survey team received an allegation from some of the
interviewed community members in Mbarali District of their land being
acquired by an investor without being paid compensation. They accused the
investor, Haroun PM Mohamed, of acquiring about 3,200 hectares of land
from 11 villages surrounding the Mbarali Highland Estate without paying
compensation.**® They also accused TANAPA of taking their land without
consultant and compensation, calling what happened ‘land grabbing.' They
called for intervention of stakeholders in the matter, including LHRC.

In Mtwara, some of the community members who responded to the
survey claimed that they had not been paid compensation following land
acquisition since 2021447 Compensation-related disputes were revealed in
Msimbati, Madimba and Nanguruwe. However, an LCA official claimed
compensation had been granted to affected community members44® The
survey team in the region also came across the case of Ahmad Musa Njoba
& 56 Others versus Dangote Cement Factory, whereby the complainants
claimed the company had not paid them compensation when it acquired
their land 2012. They decided to file a case against the company in 2014 in

the District and Housing Tribunal, where they won the case and awarded
“5 |bid.

446 Human Rights and Business Survey 2022: Mbeya Field Report.

4“7 Human Rights and Business Survey 2022: Mtwara Field Report.

“8 |bid.
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compensation and granted generaldamagestothetune of Tshs.1billion. The
respondent appealed to the High Court, but the Court affirmed the decision
of the tribunal. However, the complainants are yet to be compensated.

Picture 4.4: Judgement of the Mtwara District Land and Housing Tribunal
in the case of Ahamadi Musa Njopa & 56 Others versus Dangote Industries
(Tanzania) Ltd & Mtwara District Council

Another compensation-related dispute in Mtwara was found in Msimbati
area, between villagers and M & P Company (investor). Some of the
interviewed villagers claimed that their issue with the investor was not
compensation, as they gave part of their land on their own free will and were
happy with the compensation. The problem is that they are not allowed
to use part of the land they still owned near the gas pipeline, in terms of
burning weeds as part of farm preparation, because of the explosion that
might occur. According to them, this constitutes interference with the land
rights, and suggested a solution of the investor acquiring more land from
them and compensate them accordingly. One of the villagers stated that:

‘We gave part of our land on our own free will..we provided 10 metres of our
farms each so allow installation of the gas pipeline; thus our farms start
after the 10 metres. However, we are not allowed to burn weeds within
part of the land we still own because we are told the gas might explode,
and sometimes explosions do occur and damage our trees and products.
We thus want the investor to acquire more segments of land from us to
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effectively accommodate the gas pipeline and compensate us accordingly
so that we can continue to freely develop and use our farms, because our
livelihoods depend on the farm products.’

Picture 4.5: An area in Msimbati in Mtwara Region subject to a
boundary dispute between community members and M & P

The survey also found that such complaints were more common in rural and
semi-urban areas and less common in urban areas. This can be explained by
more land being available in rural and semi-urban areas compared to urban
areas.

4.3. Participation of Community Members in Land
Acquisition for Investment

4.3.1. Overview

Community participation in making decisions that affect their lives has
emerged as important principle that needs to be adhered to safeguard
community rights and achieve sustainable development.** In the context
of land tenure and administrative, this principle has become essential in
protecting land tenure rights, ensuring community members participate in
the process of land acquisition, including for investment purposes.*°

49 | .eonard|l.Chirenje, Richard A. Giliba & Emmanuel B.Musamba (2013) Local communities’ participation
in decision-making processes through planning and budgeting in African countries, Chinese Journal
of Population Resources and Environment, 11:1, 10-16, DOI: 10.1080/10042857.2013.777198

40 See Celine Salcedo-La Vifla, An Assessment of Community Participation in Land Acquisitions in
Mozambique and Tanzania, Land & Resource Rights Initiative, World Resources Institute, at https:;/
abcg.org/ffiles/documents/H.1%20FY14-15%20WRI%20Participation%20in%20Land%20Acqusition%20
Mozambigque%20Tanzania%20-2015.03.31.pdf, accessed 9" August 2022.
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Tanzanian land laws recognize community participation in the land
acquisition process. However, several challenges and gaps have been
identified in laws and practices in the past, and most of these challenges
still exist to date. The key question is to what extent participation of affected
community members is meaningful, and in this regard, there are several
barriers which hinder mean participation of community members in the
process of land acquisition for investment.* These barriers include:

m Capacity of local communities to participate meaningfully and
effectively in decision-making processes related to land allocation:
Most community members do not have the capacity to understand
land laws and the land acquisition process. This is mainly contributed
by low levels of education and knowledge of land laws and rights. It
is therefore difficult for them to comprehend technical information.
This being the case, community members are usually not adequately
prepared for consultation process, and reports show government
officials make little or no effort to help them prepare. As such,
communities do not usually have critical information such as who the
investor is, what the planned investment will be, what land is being
requested, or how much money the investor stands to profit from the
proposed venture. NGO presence may help negotiate better terms
for community members, but is usually unwelcome by investors and
government agents.

m Reclassification of village land (transfer of village land to general
land). One of the most criticised aspects of the land laws in Tanzania
are the provisions on transfer of village land to general or reserved land
for purposes of “investments of national interests,” powers granted to
the President. This has been said to be tantamount to compulsory
acquisition with some decision-making yielded to village community.
Village communities are not only deprived of decision-making power,
but also risk losing larger tracts of village land.

m Loopholes in definition of general land: Under the Land Act, general
land includes “unoccupied or unused village land.” This legal loophole
makes village land susceptible to allocation to outsiders, as village
lands not under cultivation or permanent settlement, or set aside for
grazingorfuture use or population expansion may beeasilyinterpreted
as “unoccupied” or “unused” and made available to investors.

m Little or lack of knowledge about true value of village land: In many
cases, villagers tend not to fully appreciate the economic value of their
land that they are ceding.

m Lack of awareness of exact size of land to be acquired and
compensation to be provided: Most community members lack this
information and can be easily persuaded to consent anyway due to
extreme poverty and promises of improved social services.

“1 bid.
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Verbal pledges by potential/prospective investors, with no written
contract: In practice, most of investors only give verbal pledges
to contribute to the realization of socio-economic rights in the
community, including health, employment, and education. However,
these usually end up as mere rhetoric, with little or noimplementation,
and the villagers cannot hold the investor accountable.

Lack of sufficient information regarding investment project and
potential impacts. Investors usually do this deliberately to take
advantageofcommunitymembers, not providingenoughinformation
and in a language easily understood, regarding investment project
and its potential impacts, especially negative ones. For instance, they
may think they are only leasing land, but later finding out they actually
ceded the land and surrendered their customary rights.

Village leadership dominating community consultation meetings
on land acquisition and having a big and usually final say. The
consultation meetings tend to be dominated by village leaders, with
only a few people actually being involved in the decision-making
process and women and other vulnerable groups rarely or never
participating. Consent, as envisioned under the FPIC principles, is a
collective decision, made by members of the affected community in
their capacity as rights holders.

Language barrier. Communities usually get dumped with a huge
amount of information in the first and only meeting, in which the
whole project is described often in technical language and containing
ideas and activities that are remote and incomprehensible even for
local leaders.

Laws and practices not adhering to the Free, Prior, Informed Consent
(FPIC) standard: FPIC standard is a key human rights principle under
international human rightslaw andis upheldin the FAO Guidelineson
the Responsible Governance of Tenure of Land, Fisheries and Forests,
and adopted by the African Commission on Human and People’s
Rights as a standard for protecting community rights to land and
natural resources. According to FAO Guidelines, Free means consent
is given voluntarily and is lbased on a process that is self-directed by
the community from whom consent is being sought, unencumbered
by coercion, intimidation, or manipulation, as well as expectations or
timelines that are externally imposed. Prior means consent is sought
sufficiently in advance of any authorization or commencement of
activities (including early stages of a development of investment plan).
Informed means information provided should be accessible, clear,
consistent, accurate, constant, and transparent. Information should
also be delivered in appropriate language and culturally appropriate
formant and should include the objective, covering both the positive
and negative potential and consequences of giving or withholding
consent; should be complete, covering the spectrum of potential
social, financial, political, cultural, environmental impacts, including
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scientific information with access to original sources in appropriate
language; delivered with sufficient time to be understood and
verified; and reach the most remote, rural communities, women and
the marginalized.

4.3.2. Survey Findings on Community Participation in Land Acquisition
Process

Community members who responded to the survey were asked about
meaningful community participation in the land acquisition process in
their communities. Only just above a quarter of the respondents (28.4%)
said there is meaningful community participation, which is a slight increase
compared to the percentage of community members who had a similar
view in the previous survey (22%). Majority of the respondents (45.6%), said
they were not sure whether there is meaningful participation or not, while
the remaining 26% said there is no meaningful participation in case of land
acquisition for investment.

Figure 4.2: %Responses on meaningful community

participation in land acquisition process (N=812)
Source: Field data, 2022

Percentage of community memlbers who are of the opinion that there is
meaningful participation of community members is almost the same
among male and female community members who responded to the
survey, at 28% and 29% respectively. The same can be said for those who
think there is no meaningful participation, at 30% and 22% respectively, as
shown in Figure 4.3 below.
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Figure 4.3: %Responses on meaningful community participation by sex

The survey also observed regional variations in responses of community
members over meaningful community participation or involvement in
the land acquisition for investment process. The highest percentage of
community memberswhosaidthereismeaningfulcommunity participation
was observed in Mara (57%), followed by Mwanza (43%), Mbeya (41%), and Dar
es Salaam (39%). The lowest percentage was observed in Arusha, Dodoma,
and Iringa (0%).

Figure 4.4: Community members’ perceptions on meaningful
community participation in land acquisition process by region

Business enterprises that were visited were also asked about community
participation/involvement in the land acquisition process. They were
specifically asked whether they have in place a policy or guidelines that
compel them to consult with all affected parties (including women and
elders) prior to acquisition or/and use of their lands and other properties.
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Interestingly, only 5.9% of the respondents said they have such a policy or
guidelines, with the overwhelming majority (58.9%), saying they did not. The
remaining 35.6% of the respondents said they were not sure whether there
is such a policy or guidelines in place.

Figure 4.5: %Responses on whether corporate entities have policies or
guidelines which compel them to consult with all affected parties
(including women and elders) prior to acquisition or/fand use of
their lands and other properties

During the survey, community members who responded to the surveys in
various regions provided instances of violation of the principle of community
participation in the land acquisition for investment process. These instances
were mentioned in Pwani, Morogoro, Dodoma, Geita, Iringa, Mbeya, Mtwara,
and Tanga Regions. Keyissuesraised include language barrier forcommunity
members, community members not provided with sufficient information
regarding investment project, local and village leaders dominating the
consultation meetings, land grabbing/alienation, low awareness about land
laws and rights, local leaders siding with investors, lack of knowledge about
true value of village land, and lack of transparency.

Forinstance, in Pwani, survey respondentsidentified language barrier asone
of the challengesthey face in participating in land acquisition for investment
process. They noted that investors use English and Swahili Language, and
usually provide technical information that is not very well understood.**?
They also accused their local leaders of not representing the interests of the
entire community when negotiating or bargaining with investors, but ward
leaders in Mkuranga District also hit back, accusing community members
of bypassing them and only seeking their help when a dispute occurs. A
government official in the district mentioned that investors usually go
straight and do most of the negotiating at district council level and do no

42 Human Rights and Business Survey 2022: Pwani Field Report.
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or little engagement of community members before land acquisition. A
similar claim was made by a government official in Nyang'hwale District,
Ceita Region 3

In Iringa, Lush Chanzo Co. Ltd was accused of not involving community
members before cutting down their trees and installing electrical power
poles.4* The same allegations were made against Neelkath Lime Ltd, an
investor called Mr. Liemba, and government authorities in Tanga Region,
whereby it was revealed that cormmunity members did not receive adequate
compensation because they were not provided with sufficient information
regarding the investments and true value of the their land**® They also
claimed lack of transparency in the process.

In Morogoro, there were allegations of land alienation, made by the National
Network of Small-Scale Farmers Groups in Tanzania (MVIWATA). According
an official from the network, there are many land disputes related to
compulsory land acquisition forinvestmentin the region and land alienation/
grabbing is a serious issue in Kilosa District. He said:

‘90% of the land in Morogoro, especially in Kilosa District, is in the hands
of investors. The Government has taken land and given it to investors, who
have accumulated large tracts of land (plantations) for a long time. The
investors lease parts of the lands to community members and also use the
lands as security for bank loans. Some of the plantations were reclaimed
by the Government but were not returned to community members, thus
causing a shortage of land. The population is expanding while the amount
of available land is not increasing.’

The survey in Morogoro also found that there is a dispute in llonga Village
between villagers and an investor who had invested in pastoralism.®¢ |t
was ported that the investor, known as Swai, was brought by the District
Commissioner and had been allowing his cattle to enter farms and
plantations to feed. One of the survey respondents mentioned that the
Village Council could not take any action since the investor was sent by the
District Commissioner.47

In Mbarali District in Mbeya Region, the survey team was informed by some
of the interviewed community members about the situation of the Mbarali
Estates, owned by Highland Estates Limited. Mbarali Estates is primarily
a rice irrigation farm, but other aspects of the project include a water
bottling factory, dairy farm, poultry farm, a fishery and fruits and vegetable
plantations.**® Survey respondents in the district claimed that they did not

43 Human Rights and Business Survey 2022: Geita Field Report.

4% Human Rights and Business Survey 2022: Iringa Field Report.

45 Human Rights and Business Survey 2022: Tanga Field Report.

4% Human Rights and Business Survey 2022: Morogoro Field Report.

“7 bid.

458 See Estates Tanzania “Mbarali Estates” at https:// www.estates.co.tz/services/agriculture-activities,
mbarali-estates, accessed 9™ August 2022.
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effectively participate in the land acquisition process of the estates, which
were formerly-state owned under NAFCO but later privatised to Highland
Estates Limited, which is owned by their Member of Parliament, Haroon
Mulla Pirmohammed.®® They indicated lack of sufficient information
regarding investment project and potential impacts, as the situation has
dramatically changed from the days of NAFCO. For instance, it was reported
that during the NAFCO days, farmers were leased plots within the estates
for purposes of cultivation of rice for Tshs. 35000 per hectare, while under
the new investor they are required to pay Tshs. 390,000 for the same, and
the still have to maintain or repair irrigation infrastructure constructed
during the NAFCO administration. Consequently, it was revealed that only
farmers with a big capital have remained in the estates, as the majority
(small farmers) cannot afford the rental/lease charges.*® One of the survey
respondents also alleged that the new investor demands equal share of
paddy rice harvested (usually 16 bags), regardless of whether the harvest
is good or bad (allegation of unfair contract terms).“' The Mbarali Estates
land row is further discussed in subchapter 4.5.2 below, including some key
developments.

4.4. Access to Unutilized Land Reserved for Investment

As discussed above, not all the land acquired by investors in Tanzania is put
to use immediately. Some of the land stays idle for a long period of time. In
such cases, the best practice is to allow local community members access
to investment land that is not yet utilized. Both investors and community
members were asked regarding access to unutilized land. The investors
were asked whether they allow local communities to access and use part
of the unutilized land for activities such as grazing, hunting, farming, and
traditional rituals. Only 12.9% of the businesses enterprises confirmed that
they allow community members to access land for livelihnood activities,
declining from 15% in the previous survey.

When the community members were asked whether investors allow them
to access unutilized investment land for their economic activities, only 19.8%
said they do, increasing from 11% in the previous survey. Majority of the
community members, over half of them (56.7%) said they are not allowed
access to unutilized investment land.

42 Human Rights and Business Survey 2022: Mbeya Field Report.
460 |bid.
%1 Human Rights and Business Survey 2022: Mbeya Field Report.
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Figure 4.6: %Responses of community members on businesses enterprises
or investors allowing them to access unutilized investment land for their
economic activities (N=813)

In Dar es Salaam and Iringa, while majority of investors were found not to
allow part of their unutilized land to be accessed by community members,
it was observed that some of the investors allowed food vendors (popularly
known as mama ntilie) to use part of their land outside the walls for their
food business.“®? A similar observation was made at Geita Gold Mine (CCM)
in Geita Region, where some of the interviewed food vendors said they are
allowed to sell food outside GGM, usually to artisanal miners in Mtakuja Ward,
but also added that sometimes they are chased away or harassed by the
mine security guards.*®* GGM Community Relations Officer said, ‘We allow
community members to conduct small economic activities such as cattle
or livestock herding, firewood collection, and conducting other businesses
such as food vending, but we don't allow construction of permanent
structures and mining activities.’

%2 Human Rights and Business Survey 2022: Dar es Salaam Field Report; Human Rights and Business
Survey 2022: Iringa Field Report. [e.g. around the investment area occupied by Yi Sen International
Investment Company in Iringa]

%3 Human Rights and Business Survey 2022: Ceita Field Report.
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Picture 4.7: Food vendors allowed to conduct business at an
investment area in Chang’ombe area in Dar es Salaam

In Pwani, the survey team observed that some of the investment companies
in the region such as Coast Concrete Poles Co. Ltd and Hangajian Steel
Co. Ltd allow community members surrounding their investment areas
access to unutilized land for purposes such as herding cattle and children’s
playground. One of the community members living near Hangajian Steel
Co. Ltd in Mkuranga District said, ‘The people from that company have not
problem regarding the issues, they allow us to herd goats.’

At Kionda Viwandani area in Morogoro, some of the community members
told the survey team that the investors allow them to use unutilized parts of
their lands, usually for cattle herding.#¢4 But they also mentioned that they
are allowed to do some farming, including maize farming.

Picture 4.8: Unutilized land at Kionda Viwandani investment
area which community members are allowed to access for
purposes of conducting economic activities

44 Human Rights and Business Survey 2022: Morogoro Field Report.
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In Shinyanga, the few community members who claimed they were
allowed access to unutilized land by investors (28%), noted that such land
is being used for purposes such as farming, animal grazing and passage.“®
Businesses such as Bulyanhulu Gold Mine and Buzwagi Gold Mine were
reported to allow surrounding community members to use land for similar
purposes. A similar observation was made in Arusha, where the survey team
was shown an areas reserved by USA Limited for community members to
graze their cattle.#®

Picture 4.9: Animal grazing activity observed within the investment area
owned by Bulyanhulu Gold Mine in Kahama DC, Shinyanga — July 2022

In Iringa, companies such as Yi Sen International Investment Company
Limited and En Xin Co. Ltd were praised by some of the community members
for allowing them access to unutilized land to conduct economic activities.
One of the community members in Kinyanambo C in Mafinga District said,
‘As you can see, we are growing vegetables, we were also growing maize
but thieves have increased, so we have instead concentrated on vegetables,
including tomatoes. This area belongs to the pyrethrum industry. | sell the
vegetables and get some money.’

45 Human Rights and Business Survey 2022: Shinyanga Field Report.
46 Human Rights and Business Survey 2022: Arusha Field Report.
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Picture 4.10: Part of the land belonging to at Pyrethrum Company
of Tanzania (PCT) that community members use for farming
activities in Mafinga District, Iringa Region

In Tanga, the survey discovered that Huaxin Cement Co. Ltd was one of the
investors in the region which allow community memiers to access unused
land. The survey team observed part of the land reserved by the company
was being used by community members for livelihood activities such as
cattle grazing.4¢”

Picture 4.11: Part of the land under Huaxin Cement Co. Ltd
where community members are allowed access

Complaints of denial of access to unutilized land were mostly made in some
of the districts in Pwani, Mara, Iringa, Arusha, and Morogoro Regions.

In Morogoro,itwasreported thataboutthree quartersoflandin Kilosa District
was under investment, while the community members were struggling
for farming land.“®® Some of the interviewed community members singled
pointed out Farm Agrofocus Tanzania Ltd as one of the investors which had

47 Human Rights and Business Survey 2022: Tanga Field Report.
48 Human Rights and Business Survey 2022: Morogoro Field Report.
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acquired large land but was denying them access to unutilized land. They
alleged that the company had acquired 13,000 acres of land, most of which
was unused.*®® One of the community members added that the company
only uses about 5 acres of land, and that in 2020 a security guard within the
investment area shot and killed a community member for ‘trespassing.’

In Kilosa District, it was further reported that the government had taken
measures against some of the investors who had acquired lands or
plantationswithout developing or using them.*”°The Government reclaimed
plantations from more than 10 investors in the district and revoked their
rights of occupancy/title deeds.*”

Figure 4.12: Some of the plantations in Kilosa District, Morogoro,
which were reclaimed by the Government from investors

Following the repossession of plantations by the Government in Kilosa
District, the National Networks of Farmers’ Groups in Tanzania (MVIWATA)
pleaded with the Government to allow community members of Mvumi
and Msowero Wards in the district to use the plantations/lands for farming.

49 |bid.
40 Human Rights and Business Survey 2022: Morogoro Field Report.
“7 |bid.
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Some of the community members from the two wards claimed that, for a
long time, they had a contractual arrangement with the previous owners
to use the lands for farming, but since the investors lost possession of the
plantations they can no longer continue with their agricultural activities.
However, it was reported that district authorities in the region had informed
MVIWATA that a plan to re-distribute or re-allocate the lands to community
members was underway.4?

Some of the businesses enterprises claimed that they did not allow access
to unutilized land because the available land was small and not suitable
for economic activities.*”? In Pwani, most of the interviewed investors said
they do not encourage people to access their unutilized land because some
of the community members tend to later claim ownership and become
reluctant to relinquish the land when needed by investor.“”* This concern
was also expressed by some of the investors in Tanga Region, including East
Usambara Tea company, and Mtwara.

4.5. LandDisputesandLandDisputeSettlementMechanisms
4.5.1. Introduction

4.5.1.1. Land Disputes: Causes of land disputes

Common types of land disputes in Tanzania are boundary disputes
between individuals/clans, disputes/conflicts between farmers and
pastoralists, disputes between community members and investors,
and disputes between community members and government
authorities. One the major causes of land disputes is land acquisition
by investors.4” This usually occurs when the community members are
not involved or are excluded from the land acquisition process. When
people are excluded, they do not participate in making key decisions
regarding their land, which presents problems later.47

Over the years, some of the investors in Tanzania have been accused
of not fully following land acquisition procedures stipulated in laws
governing the land, especially skipping free and informed consent
of community members before acquiring land. Some village leaders
have also been implicated in corrupt practices for offering land to
prospective investors without seeking approval of village assembly as
required by the Village Land Act of 1999,477 revised in 2019,

42 Human Rights and Business Survey 2022: Morogoro Field Report.

% Human Rights and Business Survey 2022: Dodoma Field Report. [e.g. ALAF Ltd, CETAWICO and
Morena Hotel]

“+ Human Rights and Business Survey 2022: Pwani Field Report.

475 See Peter Elias “Behind land disputes in Tanzania” Land Portal, 26 June 2021, at https:/landportal.org/
news/2021/08/behind-land-disputes-tanzania, accessed 9™ August 2022.

47 bid.

477 Past LHRC reports on business and human rights have documented such allegations.
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Land disputes, especially between the community members and
investors or community members and government authorities may
also arise due to land acquisition that is not followed by timely and
fair compensation.#”® Poor governance issues such as corruption,
nepotism, and disregard of regulations also contribute to land
disputes. Additionally, lack of transparency and appropriate land use
plans, as well as communication or miscommunication may cause
land disputes/conflicts. 47

Another cause of land disputes in Tanzania is the conflict between
surface rights and mining rights, granted by the Land Act and Mining
Act respectively. Disputes arise when the mineral rights holder wants
to access surface land to undertake open-cast mining or undertakes
underground mining but impacts the surface land, hence infringing
on the rights of the surface owner.

4.5.1.2. Legal Framework on Land Dispute Settlement Mechanisms
The legal framework on land dispute settlement mechanisms in
Tanzania is mainly provided in the Land Act of 1999, the Village Land
Act of 1999 and the Courts (Land Disputes Settlement) Act of 2002
(all revised in 2016). These laws establish various bodies vested with
mandate to settle land disputes at different levels. Part Xlll of the Land
Act covers land dispute settlement. It provides a list of courts vested
with exclusive jurisdiction to determine land disputes, namely:#&°

n The Court of Appeal

The High Court

The District Land and Housing Tribunal

The Ward Tribunal

The Village Land Council

The Village Land Act also recognizes the courts above as having
exclusive jurisdiction to determine land disputes,“®' as does the Land
Acquisition, which requires every dispute or complaint concerning
land to be instituted in these courts, with the Village Land Council
being the lowest level of dispute settlement and the Court of Appeal
of Tanzania being the highest level.##2

The land dispute bodies above have different mandates when it
comes to land dispute resolution. For instance, the mandates of
Villange Land Council and Ward Tribunal are limited to mediation

478 Wilbard Kombe, LAND ACQUISITION FOR PUBLIC USE: EMERGING CONFLICTS AND THEIR SOCIO-
POLITICAL IMPLICATIONS (supra); Gwaleba, Method & Silayo, Eugene. (2019). A Review of the Causes
of Land Use Conflicts Between Farmers and Pastoralists in Tanzania and a Proposal for Resolutions.
Journal of Economic Science Research. 2.10.30564/jesrv2i1.389.

479 |bid.

480 Section 167(1) of the Land Act, CAP 113 [RE 2019].

481 Section 62(2) of the Village Land Act, CAP 114 [RE 2019].

482 Section 3(1) & (2) of the Land Acquisition Act CAP 118 [RE 2019].
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and reconciliation so that parties can be helped to arrive at mutually
acceptable settlement. The District Land and Housing Tribunal now
enjoys the power of the first court of instance when it comes to
determination of land disputes, while the High Court enjoys original
jurisdiction in proceedings for recovery of possession of immovable
property in which value of property exceeds 300 million shillings, as
well as mandate to determine appeals from the District Land and
Housing Tribunal. The Court of Appeal has jurisdiction to hear and
determine appeals from High Court.

4.5.1.3. Challenges in the Land Dispute Settlement System

In June 2020, land rights NGOs, HakiArdhi, Tanzania Land Alliance

(TALA) and Landesa,conducted an analysis of land dispute settlement

mechanism in Tanzania.*®* One of the topics discussed in the analysis

document isissues in the land dispute settlement system, identifying
various challenges in the land dispute settlement system. These
challenges include:

n Use of customs and traditions in resolving land disputes,
which has been questionable given the diversity within the
communities, and most of the land dispute settlement bodies
prefer adjudication rather than mediation

m Most of the Village Land Councils, Ward Tribunals, and District
Land and Housing Tribunals being poorly financed and
understaffed, leading to poor service delivery

[ Lack of capacity among dispute settlement bodies (Village
Land Council and Ward Tribunal) due to lack of regular training,
including on mediation

n Lack of land dispute settlement bodies in some of the districts.
For instance, there are 55 District Land and Housing Tribunals,
while there are 139 districts in Tanzania Mainland

[ Multiple accountability challenges, especially for Ward Tribunals

[ Lack of clear coordination among institutions managing the
land dispute settlement machinery

[ Corruption, exorbitant fees, high cost of hiring advocates and

time taken in hearing and determination of land disputes
(long), hence delayed justice

Some of the issues and challenges highlighted above were observed
in some of the surveyed regions and are discussed below.

4.5.2. Reported Investment-Related Land Disputes

The survey on business and human rights conducted in 14 regions of
Tanzania Mainland, found several investment-related land disputes, some
of which have been discussed above. These disputes are summarized in the
table below. Some of them are further discussed as case studies below.

%85 HakiArdhi, TALA & Landesa, ANALYSIS OF LAND DISPUTE SETTLEMENT MECHANISM; PERSPECTIVE
FROM THE LAND SECTOR BASED CIVIL SOCIETY ORGCANISATIONS, June 2020.
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Table 4.1: Some of the land disputes observed in surveyed regions in Tanzania

Mainland
Region Type & Parties Description/Claims
Land grabbing Residents of 11 villages accused Highland
) Estates Limited of grabbing their land,
Mbeya | 11Villages'versus claiming investor annexed their farms, which
Highland Estates are outside two NAFCO farms acquired by
Limited investor.
Sell of disputed land| Company claimed land sold by son of former
employee to another investor belonged to
- East Usambara company.
anga ' Tea Company Ltd
versus a community
member
Compensation Community members in the area claimed
Community eviction without compensation. The District
members at Kionda | Commissioner (DC) did not help, instead
Viwandani Area told them it is an industrial area.
versus MW Ltd
Trespass/boundary Farmers in the village accused investor
Villagers in (Swai) of trespassing into their property
llloga Village (farms and plantations), allowing livestock
versus investor to enter and feed. Farmers also claimed
(pastoralism) investor is in good terms with and protected
Morogoro by the DC.
Land grabbing Accused the DC of forcefully evicting him
Nasibu Yusuphu from his land, despite decision of the Kilosa
Madurufu versus District Land and Housing Tribunal ruling
Kilosa District in his favour. He wrote a letter to the Prime
Council Minister in 2018, seeking his intervention.
Compensation Some of the interviewed community
Community members alleged that they had not been
members versus paid any compensation. Land officer said
SGR project verification was being conducted first, then
compensation would follow.
Trespass & Claimed investor trespassed on this land
compensation and that of other villagers (10 acres) and did
Njudu Mipawa not compensate them, despite promising
Shinyanga | versus El-Hilal to do so vvhen the matter was taken to the
Minerals Co. Ltd Kishapu DC in June 2016. Shinyanga District
Land and Housing Tribunal delivered
exparte judgement in his favour, following a
case filed in 2018.

Aad
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Region Type & Parties Description/Claims

Pwani Compensation Some community members claimed
Community investor did not pay them compensation,
members versus others saying compensation paid to them
KEDS Tanzania Co. was unfair.

Ltd

Ceita Compensation Some of the community members alleged
Community that they had not been compensated since
members in they were evicted from their lands in 1999.
Mtakuja Ward GGM claimed compensation was paid.
versus Geita Gold
Mine (CCM)

Mara Compensation Some of the community members claimed
Community they were paid unfair compensation
members in Tarime | (below market value), including a 20%
District versus deduction, while others lamented delayed
Barrick Gold Mine compensation payments.

Iringa Compensation Some of the community members claimed
Community that the company had cut down their
members in trees (about 5 hectares) to pave way for
Rungemba Ward installation of electric power poles heading
versus Lush Chanzo | to the company but failed to pay them
Wood Industry compensation.

Company

Mtwara Compensation Complainants claimed the company had
Ahmad Musa Njoba | Not paid them compensation when it
& 56 Others versus acquired their land 2012. They decided to
Dangote Cement file a case against the company in 2014 at
Factory the District and Housing Tribunal, won the

case and were awarded compensation and
granted general damages to the tune of
Tshs. 1 billion. Factory appealed to the High
Court, but the Court affirmed the decision
of the tribunal. However, the complainants
claimed they are yet to be compensated.
Villagers in Some of the villagers said they agreed for
Msimbati area part of the land to be taken for gas pipeline
versus M & P installation by investor and compensation
Company was granted. However, they are not allowed
to burn weeds in part of their land near the
gas pipeline because explosion might oc-
cur. They provided a solution of the investor
acquiring more land from them and grant-
ing compensation.
ource: rie ata,
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Picture 4.13: Ruling of the Kilosa District Land and Housing Tribunal (left)
in favour of Mr. Yusuph Madurufu (right)

Picture 4.14: A 2018 letter from Yusuphu Madurufu to
the Prime Minister, seeking his intervention to protect his
land rights after district authorities decided not to respect the
decision of the Kilosa District Land and Housing Tribunal
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Picture 4.15: An exparte judgement delivered in favour
of Njudu Mipawa against El-Hillal Minerals Co. Ltd by
the Shinyanga District Land and Housing Tribunal
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Case Study: The Mbarali Estates Land Row in Mbarali District, Mbeya

Mbarali district is the most famous area for rice farming. The district is home to
Kapunga Rice Project and Mbarali Estates. Mbarali Estates is the biggest asset
and sector of Highland Estates Limited.? It is primarily a rice irrigation farm, but
other aspects of the project include a water bottling factory, dairy farm, poultry
farm, a fishery and fruits and vegetable plantations.® Rice farming in Mbarali has
a long history, dating back at least to the 1920s and intensified at independence
with the construction of the first rice state farm in Rujewa.* The rice farm was built
by the Chinese in between 1971 and 1977, recognized as China's most extensive
agricultural aid project in Tanzania.> Chinese Government signed an agreement
to develop a rice station at Mbarali in 1964 .° The estates was developed as a self-
contained state farm, with its own irrigation and drainage, barrages to control
floods, a hydropower system, piggery, dairy farm, poultry farm, rice mill, and staff
housing. It was developed as a highly mechanised system with many workers, and
according to Chinese sources, it supplied 25% of Tanzanian market demand when
at full production and was able to repay the initial investment within six years.”
Chinese teams of experts provided technical assistance in rotation from 1971 to
July 1999, staying after the farm was formally handed over to the Government in
197758

In 2001, talk of privatizing Mbarali began, and in the 2003/04 budget speech, the
then Minister of Agriculture stated that Mbarali and Ruvu would be privatized
to smallholders, but in 2004/05, the Government announced instead that the
farm would be put up for sale. The farm was later purchased by Highland Estates
Limited, having been under the National Food Company (NAFCO).

Since the privatization of the farm, there has been land disputes between
the company and surrounding community members, specifically 11 villages,
namely: Nyeregete, |boola, Ubaruku, Utyego, Mayota, Warumlba, Urinda, lbumila,
Imalilosongwe and Mwanavala.

Residents of the 11 villages in Mbarali District claimed that the company had
grabbed their land, annexing over 3,200 acres of their farmland.® In December
2019, the wrote an open letter to former President, the late John. Pombe Magufuli,
recalling that his directive to return their land, which was made during the
President's visit in the district early in May, is yet to be fulfilled.

However, to date the company maintains that the villagers are the ones who had
invaded the farms, hence had to be evicted.® It was reported in May 2019 that
the then Minister of Lands, Housing and Human Settlements Development, Hon.
William Lukuvi, informed President Magufuli that the managements of Kapunga
and Mbarali had agreed to surrender 4,675 and 1300 hectares, respectively,
following a government verification exercise.”
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Case Study: Persistent Land Disputes and Conflicts in Kilosa District, Morogoro

Kilosa District is one of the six administrative districts of the Morogoro Region.
The district has a history of resource-related conflicts surrounding land and
forest tenure and management, stemmming from a mix of environmental, social,
economic and political factors that have aggravated resource-related tensions
between pastoralists and farmers in the region.” Dominant types of disputesin the
district are between farmers and pastoralists and between community members
and investors.

Land disputes in Tanzania, including in Kilosa District, are said to be driven by
various factors, including poor land governance, inappropriate or lack of land
use plans, inadequate land policies, land tenure insecurity, corruption and
population increases’ Lack of meaningful participation/involvement of locals in
land acquisition process and ‘land grabbing’ usually fuel land disputes/conflicts
between community members and investors in the region.

Land conflicts between farmers and pastoralists in the district have been a
common occurrence over the years, leading to violence tensions and killings, in
extreme cases. Distrust of local authorities has been a key issue, amid corruption
allegations.

In June 2022, it was reported that farmers in the district formed a small committee
that would seek audience with the Prime Minister, Hon. Kassim Majaliwa, as part
of the efforts to find a permanent solution to land conflicts that have lasted more
than10yearsin the district.* The farmers stated that their conflicts with pastoralists
is contributed by shortage of land caused by investors who acquire huge tracts
of land without developing them. They indicated that they distrust district and
regional authorities, as they have been seeking their help for a long time without
any success, hence the need to see the Prime Minister. They acknowledged that
the land conflicts in Kilosa have severely affected livelihoods, causing poverty,
deaths, stress, and criminal prosecution. For instance, in the period of 2018 to 2021,
MVIWATA documented 77 criminal cases against farmers, involving 89 farmers (75
male, 14 female). In the period of January to June 2022, the network collected 22
cases against farmers.®

4.5.3. The Loliondo Land Dispute Saga

4.5.3.1. Background of the Land Dispute in Loliondo

Loliondo is a division within Ngorongoro District, located in
Arusha Region. It borders Serengeti National Park to the west,
Ngorongoro Conservation Area to the south, and Kenya to the
north. The division reportedly has an estimated 4,000 square
kilometres with 1,500 of them allocated for conservation while
the rest is for human activities 4

484 “| oliondo land saga in new controversy” The Citizen Newspaper (online), 11 June 2022, at https:/www
thecitizen.co.tz/tanzania/news/national/loliondo-land-saga-in-new-controversy-3845480 accessed
20™ August 2022.
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Numerous reports indicate that the land dispute in Loliondo
has a long history, dating back 30 years.“® At some point, the
dispute has involved local communities, conservationists and
the Ministry of Natural Resources and Tourism.*®¢ However,
the dispute has mostly coincided with the the arrival of Otterlo
Business Corporation (OBC), an investor given a hunting block
in Loliondo in 1992487 |t has been reported that the UAE-based
company acquired an exclusive hunting permit for 4,000 square
kilometresin Loliondo, with critics alleging that the firm has also
been lobbying for 1500 square kilometres of the land cleared of
human settlement for uninterrupted trophy hunting.“®

Picture 4.16: Aerial view in Ngorongoro
Picture source: Mwananchi Newspaper

485

486

487
488

See Lucas Yamat & Pablo Manzano, Loliondo evictions: bad for people, conservation and pastoralism,
PASTRES, 24 June 2022, at https//pastres.org/2022/06/24/loliondo-evictions-bad-for-people
conservation-and-pastoralism/, accessed 20" August 2022; “Tanzania spends millions to move,
build new life in Tanga for Loliondo Maasai” The East African Newspaper (online), 26 June 2022,
at https:/www.theeastafrican.co.ke/tea/news/east-africa/tanzania-relocates-loliondo-maasai-to
tanga-3860046, accessed 20" August 2022.

Lucas Yamat & Pablo Manzano, Loliondo evictions: bad for people, conservation and pastoralism,
PASTRES, 24 June 2022.

Ibid.

“Tanzania spends millions to move, build new life in Tanga for Loliondo Maasai” The East African
Newspaper (online), 26 June 2022, at https//www.theeastafrican.co.ke/tea/news/east-africa/tanzania
relocates-loliondo-maasai-to-tanga-3860046, accessed 20 August 2022.
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In January 2022, reports of planned eviction of the Maasai
population in the division emerged, as they did before in 2009,
2013,and 201748 [t was reported that Maasai community leaders
in Loliondo were told of the Government's ‘tough' decision to
remove the Maasai people from their 1500 km? area of village
land any time in 2022.4° In June 2022, the Government started
the removal of the Maasai people in the division, relocating
them to Msomera in Tanga Region.

4.,5.3.2. Maasai Case for Ancestral Land and Reaction to Removal
from Land

Maasai claim of forceful eviction, resulting into loss of ancestral

land

It has been widely reported in various media and other reports
that the removal of the Maasai people in Loliondo amounts to
forceful eviction, forcing them to cut ties with their ancestral
land.*" Some of the reports have gone as far as indicating
that the Maasai pastoralists have legal recognition of this
land and any attempts to evict them are unlawful, unjust and
discriminatory under national law and the international human
rights obligations and commitments of the Government of
Tanzania.*? Displacement of 70,000 Maasai people as well as
loss of ancestral land/cultural heritage have been raised as
key concerns®* Some of the Maasai community members
have also cited inability to effectively engage in the same
economic activities in new lands that are far away from their
ancestral lands. They have reportedly raised concerns over loss
of livelihoods and extinction of the Maasai way of life#**

42 JWGIA, 70,000 Maasai in Loliondo, Tanzania, face another forceful eviction, 26 January 2022, at
HTTPS://WWW.IWGIA.ORGC/EN/NEWS/4597-MAASAI-LOLIONDO-TANZANIA-FORCEFUL-EVICTION.
HTML, accessed 20" August 2022.

40 1pbid; Amnesty International “Tanzania: Halt brutal security operation in Loliondo” at https:/www.
amnesty.org/en/latest/news/2022/06/tanzania-halt-brutal-security-operation-in-loliondo/,  accessed
20" August 2022.

1 |CCA “Alert: Maasai in Tanzania are being forcefully evicted from their ancestral lands” at https:/
WWw.iccaconsortium.org/index.php/2022/06/12/tanzania-maasai-loliondo-ngorongoro-conservation
eviction/ accessed 20" August 2022; IWGIA, 70,000 Maasai in Loliondo, Tanzania, face another
forceful eviction, 26 January 2022, at HTTPS//WWW.IWGIA ORG/EN/NEWS/4597-MAASAI-LOLIONDO
TANZANIA-FORCEFUL-EVICTION.HTML, accessed 20™ August 2022; IWGIA & IPRI, URGENT ALERT:
Around 70,000 Maasai in Loliondo, Tanzania, face another forceful eviction, gross violation of
human rights and breach of Rule of Law, 26 January 2022, at https:/iprights.org/images/resources/
downloadables/IWGIA _IPRI_Urgent Alert_Loliondo Tanzania Jan 2022 ENG.pdf, accessed 20t
August 2022;

42 IWGIA, 70,000 Maasai in Loliondo, Tanzania, face another forceful eviction (supra).

43 CIVICUS LENS, TANZANIA: MAASAI PEOPLE RESIST FORCED EVICTIONS, 13 July 2022, at h
civicus.org/tanzania-maasai-people-resist-forced-evictions/ accessed 20" August 2022.

%4 |bid.
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Maasai claim of lack of meaningful participation/consultation

Some Maasai people and representatives have reportedly
claimed that there was no meaningful participation of the
Maasai community before their removal process commenced,
accusing the Government of not making genuine efforts to
consult them#® For instance, in June 2022, it was reported that
the Maasai people had submitted reports to the Government
authorities a month earlier discuss the contested area, but
the authorities moved ahead with the demarcation of the
area without the locals being afforded the opportunity to
respond.“®® Other reports suggested that the authorities were
unwilling to negotiate, claiming that the purported tourism
and conservation benefits justify their decisions.*®”

Claims of disregard of injunction imposed by the East African
Court of Justice

Numerous reports also indicated claims of the Government
disregarding injunction imposed by the East African Court
of Justice (EACIT) in 20184%% It has been reported that in 2018,
the EACJ granted an injunction prohibiting the Tanzanian
Government from evicting Maasai communities from 1500
square Kkilometers (580 square miles) of ancestral, legally
registered land in the Loliondo division. The injunction placed a
temporary block on relocation, pending a final court decision.

Maasai protest

Maasai protest were widely reported on mainstream and social
media.“®® There were videos and images which social media

45 UN Office of the High Commissioner for Human Rights, Tanzania: UN experts warn of escalating
violence amidst plans to forcibly evict Maasai from ancestral lands, Press Release, 15 June 2022, at
https://www.ohchr.org/en/press-releases/2022/06/tanzania-un-experts-warn-escalating-violence
amidst-plans-forcibly-evict, accessed 20t August 2022.
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showed scenes of a Maasai community gathering to protest
against the demarcation exercise in defense of their ancestral
rights to the lands.>®°

Picture 4.17: Maasai gathering at Oloirien Village in protest

against the decision to relocate them in June 2022
Picture source: Oakland Institute/Mongabay

Conservation argument guestioned

Some of the critics of the Government's relocation stance have
also poked holes on the conserving the environment argument.
Some of them have branded the conservation argument a
thinly veiled justification, given the primary motivations of
foreign investment and hunting operations>" while others
have argued that the “eviction” is not the answer to conserving
the environment and that wild ecosystems do not exist in
isolation.>®?
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500 |bid.

501 ICCA Consortium “Alert: Maasai in Tanzania are being forcefully evicted from their ancestral lands”
at https:/Mmwww.iccaconsortium.org/index.php/2022/06/12/tanzania-maasai-loliondo-ngorongoro
conservation-eviction/, accessed 20" August 2022.

502 Lucas Yamat & Pablo Manzano, Loliondo evictions: bad for people, conservation and pastoralism

(supra).

204 é%



https://www.iccaconsortium.org/index.php/2022/06/12/tanzania-maasai-loliondo-ngorongoro-conservation-eviction/
https://www.iccaconsortium.org/index.php/2022/06/12/tanzania-maasai-loliondo-ngorongoro-conservation-eviction/
https://www.iccaconsortium.org/index.php/2022/06/12/tanzania-maasai-loliondo-ngorongoro-conservation-eviction/

Human Rights and Business Report 2021/22

Response of international actors, including the UN

International actors and stakeholders, including the United
Nations (UN), also expressed concerns over situation in
Ngorongoro. On 15" June 2022, the United Nations (UN)
human rights experts issued a statement on the Loliondo
saga, expressing concerns over human rights violations and
highlighting violation of the free, prior and informed consent, as
required underinternational human rightslaw and standards.®
The experts also stated stated that it seemed impossible to
guarantee that the relocation exercise did not amount to forced
evictions and arbitrary displacement under international law.>%4
Their statement further indicated that they were “concerned at
Tanzania's plans to displace close to 150,000 Maasai from the
Ngorongoro Conservation Area and Loliondo without their free,
prior and informed consent, as required under international
human rights law and standards. They called upon the
Government “to immediately halt plans for relocation of the
peoplelivingin Loliondoand the Ngorongoro Conservation Area
and begin consultations with the Maasai Indigenous Peoples,
includingdirectcontactwiththe Ngorongoro Pastoral Council,to
jointly define current challenges to environmental conservation
and best avenues to resolve them, while maintaining a human
rights-based approach to conservation.” They also urged
the Tanzanian authorities to demonstrate transparency by
accepting requests for external scrutiny, including responding
to country visit requests by the UN Special Rapporteur on the
Right to Adequate Housing and the UN Special Rapporteur on
the Rights of Indigenous Peoples.>®

Amnesty International, an international human rights advocacy
NGO, called for the Government to halt demarcation and
security operation in Loliondo and “ensure there are sufficient
remedies offered to all affected persons and investigate the
appalling violence.”%® |t also called on Tanzanian authorities to
end the security operation and suspend any land acquisition
plans until the community has given their free, prior and

503 UN Office of the High Commissioner for Human Rights, Tanzania: UN experts warn of escalating
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informed consent in genuine consultations®®” Other actors
urged the Government to consider the community proposals
and recommendations outlined in their reports, to ensure the
interests of nature conservation and livelihoods are balanced.>%®

Some of the Maasai people reportedly happy with relocation

Various local media outlets reported that some of the Maasai
people happily relocated to Tanga given the promise of better
life and social services.>*? Educational and health facilities have
been reportedly built, in addition to provision of houses and
farm or grazing land, to make life more amenable in Msomera.°”©

4.5.3.3. Government’s Position
Relocation, not eviction - essential for conservation

Throughout this saga, the Government has maintained its
position that what has been happening in Loliondo division is
noteviction, but rather relocation for purposes of conservation."
The Prime Minister, Hon. Kassim Majaliwa, has reiterated that
the Government was planting beacons to demarcate the 1500
square kilometre conservation area in Loliondo from the part
allocated for human activities>? The Government has also
maintained that relocation of the Maasai pastoralists seeks to
achieve conservation for the best interests of the nation at large,
amid growing populations of people and livestock.>*

Better life awaits in Tanga

There have been reports by the government and various media
sources of investment done by the Government in Msomera
Village in Tanga, to facilitate smooth relocation of the Maasai
people removed from Ngorongoro District.” On 26" June 2022,
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it was reported by one media outlet that more than 200 people
had been moved to the village, located 600 kms away from
their ancestral land in Loliondo division. Among the measures
taken by the government in Msomera is construction of houses
and infrastructure, as well as renovation of schools>® The
government plan in the area also includes provision of better
social services and grazing land. For locals in Msomera, the
government investment in their ‘backward place’ to facilitate
arrival of the Maasai people has been seen as a blessing and a
welcome development.

People with bad intentions spreading lies

The Government has also accused some people with
bad intentions, including activists, of “spreading lies and
misleading information” about the situation in Ngorongoro,
especially Loliondo>® In June, the Prime Minister debunked a
video clip and images circulating on social media depicting a
confrontation between the indigenous Maasai pastoralists and
the police, and the Speaker of the National Assembly, Hon. Tulia
Ackson (MP), urged the government to take action against
people “spreading lies” about the situation in Ngorongoro.>"”
She suggested that the Loliondo saga was part of an ‘economic
war' against Tanzania by other countries.>®

4.5.3.4. Allegations of Human Rights Violations and Involvement
of OBC

Reports of human rights violations

Several allegations of human rights violations have been widely
reported locally and internationally, including excessive use of
force during removal of those who have refused to voluntarily
relocate to Msomera.>® Other reported incidents of human
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rights violations include arbitrary arrests and detention,
malicious prosecution, denial of legal representation and family
access for detainees, extortion, harassment, and intimidation.>?

Security officers were accused of using massive force to deal
with protesters, resulting into injuries.>?' More than 30 people
were reportedly injured and one man reportedly died of his
injuries after confrontations in June. Some reports indicate
that dozens of people were detained without charge, including
ruling party CCM district chairperson.®?? Some were charged
with conspiracy to commit murder and causing the death of
the police officer>? The Government has denied involvement
of law enforcement officers in any reported human rights
violations in the division.

Claims of OBC being behind the relocation of Maasai people by
Maasai community members and international organizations

AllegationshavealsobeenmadebysomeMaasairepresentatives
and critics from outside Tanzania, including human rights
stakeholders, that the OBC hunting and tourism company is the
one which has been pushing for removal of the Maasai people
from their ancestral lands>** although the company has refuted
these claims and reiterated its good intentions in Ngorongoro
District.>* For instance, it was reported that in February 2022,
the Maasai of Loliondo called out for support through a petition
to the Government of Tanzania following threats of evictions
from their lands, purportedly to create a game reserve to be
controlled by OBC, which runs hunting excursions for the
United Arab Emirates’ royal family and guests.>?®

ancestral-lands/ accessed 20" August 2022; CIVICUS LENS, TANZANIA: MAASAI PEOPLE RESIST
FORCED EVICTIONS (supra).

520 1bid.

521 Amnesty International “Tanzania: Halt brutal security operation in Loliondo” (supra).

522 |bid.

522 |CCA Consortium “Alert: Maasai in Tanzania are being forcefully evicted from their ancestral lands”
(supra); Lucas Yamat & Pablo Manzano, Loliondo evictions: bad for people, conservation and
pastoralism (supra).

524 I[WGIA, 70,000 Maasai in Loliondo, Tanzania, face another forceful eviction, 26 January 2022, at
HTTPS://WWW.IWGCIA.ORG/EN/NEWS/4597-MAASAI-LOLIONDO-TANZANIA-FORCEFUL-EVICTION.
HTML, accessed 20" August 2022; Laurel Sutherland “Tanzania, siding with UAE firm, plans to evict
Maasai from ancestral lands” (supra); Lucas Yamat & Pablo Manzano, Loliondo evictions: bad for
people, conservation and pastoralism (supra); CIVICUS LENS, TANZANIA: MAASAI PEOPLE RESIST
FORCED EVICTIONS (supra); “KAMPUNI YA OBC YAHUSISHWA MGOGORO WA LOLIONDO" Arusha
Press Clulb, at https://arushapressclub.blogspot.com/2022/06/kampuni-ya-obc-yahusishwa-mgogoro
wa.html, accessed 20t August 2022.

525 “Baada ya miaka 20, maridhiano yasakwa Loliondo” Mwananchi Newspaper (online) 2 January 2015, at
https://www.mwananchi.co.tz/mw/habari/habari-ya-ndani/baada-ya-miaka-20-maridhiano-yasakwa
loliondo-2777228, accessed 20" August 2022,

526 |CCA Consortium “Alert: Maasai in Tanzania are being forcefully evicted from their ancestral lands”

208 é%




Human Rights and Business Report 2021/22

They reportedly made a similar statement in Nairobi, Kenya, during
the fourth round of negotiations on the post-2020 global biodiversity
framework.*?” Critics have claimed that the UAE-based company seeks
to create a wildlife corridor for trophy hunting and elite tourism.>?® A
report by Arusha Press Club, based in Arusha Region, also shows that
some villagers in Loliondo had accused OBC of pushing to evict them
so that they can use the area for hunting, a source of their 30-year-old
land dispute with the company.>?®

4.5.3.5. LHRC's View

Whether investment-related or not, the Loliondo land saga
benefits no one and it is imperative that all voices are heard
so that an amicable solution is found. The principle of Free,
Prior, Informed Consent (FPIC) is very important to guarantee
meaningful participation and consultation of community
members in case of land acquisition for investment and other
purposes. In LHC's view, the Government did not make enough
efforts to adhere to this principle, something it should consider
doing better in this and other future cases of land acquisition.
It is imperative that the Government works with civil society,
conservationists, human rights experts, and communities
to plan management and utilization of natural resources in
Loliondo and other contested areas in Tanzania to safeguard
human rights and prevent future land disputes and conflicts.
The human rights-based approach to land acquisition requires
consideration of views and concerns of community members,
and in this case balancing the need for conservation and the
needs of affected communities. The human-rights based
approach to development also requires Governments to refrain
from and prevent human rights violations while conducting
operations.

4.5.4. Effectiveness of Land Dispute Settlement Mechanisms

Survey respondentsindifferent regionsthat were surveyed were asked
to give their views on the effectiveness of land dispute settlement
mechanisms. Majority of them indicated that they were mechanisms
are not effective enough to address land disputes in the community.
They raised the following issues and concerns regarding the land
dispute settlement mechanismes:
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Lack of capacity among the members of village and ward land
tribunals: This was raised as a concern in most of the surveyed
regions. Lack of regular training was cited as a contributing
factor. Kilosa District Land and Housing Tribunal Chairperson
said, ‘In truth, there is a challenge, especially for workers of
village and ward land tribunals, because they are not educated
enough. At least the law should require a law school graduate
to be chairperson.’

Corruption: This was raised as an issue in all surveyed regions.
Shortage of funds/insufficient budget:

Length of dispute settlement: Duration of dispute settlement
was also cited as an issue of concern for community members.

Poor infrastructure/buildings in bad condition: This was
reported as an issue in regions such as Dodoma, Morogoro,
and Shinyanga particularly for the case of village and ward land
tribunals

Political interference: This was raised as a concern in some of
the regions, including Shinyanga.

Non-implementation of decisions of councils and tribunals:
Sometimes district authorities tend to disregard/disrespect and
not implement decisions of village and ward land tribunals, and
in some cases District Land and Housing Tribunal

Comparison of Performance Indicators on Adherence
of Land Rights Standards

This subchapter provides a summary of key findings for some of the
key performance indicators relating to land rights and standards. The
key findings on the land rights for the survey covering the period of
2021/22 are compared with those of the year 2020/21.
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Table 4.2: Comparison of some of the key performance indicators on land rights
and standards

Land Rights Performance Indicators
Standard 2020/21 2021/22
m 21% of the respondents = Onlyjust above a quarter
. said community members of the respondents (28.4%)
Meaningful : . . : ;
oarticipation in vvere.|rjv_olved inthe land said there_ is mea.n.mgful
o acquisition process, 71% community participation
land acquisition . .
orocess §a|d they were not mvolv_ed
in the process, and 8% said
they were not sure.
m  16% said compensationis |m  Over half of the
fair but not timely, 6% said respondents (54%) said
the compensation is unfair they were not sure
but timely, 11% said there is whether compensation
no compensation granted is granted fairly and
at all. While 5% said the timely. Percentage of
compensation is fair and community members
timely, 63% were not sure who said compensation
Compensation whether compensation is granted is fair and
granted and timely. timely was 5%. 19%
said compensation
granted fair but
untimely. 16% said
compensation granted
fair but untimely. 9% said
compensation is unfair
but timely
m 71% of the community m 19.8% said they were
members said that they allowed access. Majority of
are not allowed to access the community members,
Access to the unutilized land, 11% over half of them (56.7%)
unutilized land said they are allowed to said they are not allowed
access the land while 18% access to such unutilized
were not sure if they were land.
allowed or not.

M 211




Human Rights and Business Report 2021/22

CHAPTER FIVE
BUSINESS COMPLIANCE WITH TAX OBLIGATIONS

5.1. Introduction

5.1.1. Taxation as a Human Rights Issue

In response to the growing impact of business activities on the
enjoyment of economic, social and cultural rights>° in June 2017
the UN Committee on Economic, Social and Cultural Rights (CESCR)
issued its General Comment No. 24 titled “State obligations under
the International Covenant on Economic, Social and Cultural Rights
in the context of business activities.”™ In this Comment the CESR
clearly stated that taxation is a human rights issue and among the
concerns raised by the committee are practices and policies that
leave loopholes for tax avoidance and corporate tax abuses. According
to CESCR, “.Lowering the rates of corporate tax solely with a view to
attracting investors encourages a race to the bottom that ultimately
undermines the ability of all States to mobilize resources domestically
to realize Covenant rights.”*? It also reminds states of their obligations
to respect, protect and fulfil human rights under the International
Covenant on Economic, Social and Cultural Rights, “focusing on
their duties to protect, which are the most relevant in the context of
business activities.">* CESCR further reminds states that in order to
combat corporate tax abuses, they should combat transfer pricing
practices and deepen international tax cooperation.>*

Although the UN Guiding Principles on Business and Human
Rights (UNGPR) do not cover taxation, one of the major principles
provided for is that of due diligence. UNGPR 15 states that corporate
responsibility to respect human rights includes human rights due
diligence process to identify, prevent, mitigate and account for
how businesses address their adverse impacts on human rights.
Tax avoidance and evasion cause adverse human rights impact by
undermining the ability of the Government to meet its human rights

530 Rights specifically mentioned in this regard in the General Comment are: Right to health, right to
housing, right to food, right to water, right to social security, the right to work, the right to just and
favourable conditions of work and the right to form and join trade unions.

531 See Committee on Economic, Social and Cultural Rights, General comment No. 24 (2017) on State
obligations under the International Covenant on Economic, Social and Cultural Rights in the context
of business activities, available at https:/tbinternet.ohchr.org/ layouts/treatybodyexternal/Download.
aspx?symbolno=E/C12/CC/24&1 ang=en, accessed 19 April 2022.

532 |bid, para 37.

533 |bid, para 10.

5% |bid, para 37.
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obligations. Taxation plays a crucial part in realization of human
rights,>°> especially economic, social and cultural rights. It is essential
for achieving economic growth®¢ as one of the major sources of
government revenue.

5.1.2. Legal, Policy and Institutional Framework on Taxation

Tanzania has in place legal and institutional taxation frameworks,
which have been reformed over the years to improve taxation system
and revenue collection. There are various tax laws, including the
Income TaxAct,>*’the Value Added Tax Act,>*® Stamp Duty Act>*?and the
Tanzania Revenue Authority Act.>*© The Tanzania Revenue Authority
Act, revised in 2019, establishes the Tanzania Revenue Authority (TRA),
which is the main body tasked with administration of tax in Tanzania,
revenue collection being amongits key functions. In the mining sector,
the Mining Act also contains tax-related provisions. TRA performs the
several key functions, including: to administer and give effect to the
laws or the specified provisions of the laws on assessment, collection,
and accounting for revenue; to monitor, oversee, coordinate activities
and ensure fair, efficient and effective administration of revenue
laws by revenue departments in the jurisdiction of the Union
Government; to monitor and ensure collection of fees, levies, charges
or any other tax collected by any Ministry, Department or Division of
the Governmentand to promote voluntary tax compliance to the
highest degree possible " There are various types of taxes paid in
Tanzania, including P.AY.E, withholding tax, excise duty, import duty,
stamp duty, income tax for individuals, corporate tax and VAT. This
chapter focuses on taxes paid by businesses, including corporate tax.

5.2. Payment of Taxes by Businesses: Trends and Current
Situation

Tax laws in Tanzania require businesses, including companies, to pay
corporate tax, which the Tanzania Revenue Authority (TRA) defines
as “a tax charged on the taxable incomes (profits) of entities such as
limited companies and other organizations including clubs, societies,

5% See Sebastian Lopez Nieto & Beretta Godoy, Taxation as a human rights issue at https://www.ibanet.
org/Article/Detail.aspx?ArticleUid=4d8668cb-473a-44ea-b8be-1327d6d9d977, accessed 19™  April
2022.

536 See Actionaid, Tax responsibility: The business case for making tax a corporate responsibility issue at
57 CAP 332, R.E 2008.

538 Act No. 5 of 2014.

59 CAP 189, R.E 2006.

540 Act No. 11 of 1995.

54 Section 5 of the The Tanzania Revenue Authority Act [CAP. 399 R.E 2019].
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associations and other unincorporated bodies.”**? It falls under the
category of direct taxes. Other direct taxes include Pay As You Earn
(P.AY.E), individual income tax, withholding tax and gaming tax. The
corporate tax rate is 30%. Apart from taxes administered by TRA, there
are other taxes which are levied at the Local Government Authorities
(LGAs).>* Businesses are required to estimate taxable income for the
year and pay tax on that income in four quarterly installments.

5.2.1. Revenue Collection Trends

Despite the setback caused by the COVID-19 pandemic, progress in
revenue collection has been reported to be steady, with TRA making
significant progress in revenue collection from collecting an average
of Tshs. 850 billion per month in 2015/16 to Tshs. 1.3 trillion per month
in 2019/20.54 Overall, revenue collected by TRA has increased from
Tshs. 9.9 trillion in 2014/15 to Tshs. 17.6 trillion in 2020/21.54°

For the financial year 2021/22, it was reported that TRA set 15-year
collection record, after collecting Tshs. 16.69 trillion in just nine months,
equalto97.3% ofthetarget.>In December 2021, the revenue collection
body had reportedly Tshs. 2.3 trillion, setting a record in Tanzania's
revenue collection history, and in March 2022, it was reported that
Tshs. 2.06 trillion had been collected, above the Tshs. 198 trillion
target that was set.*¥ Speaking to the media in April 2022, the TRA
Commissioner General, Mr. Aphayo Kidata, stated that the success in
revenue collection was mainly attributed to willingness to pay taxes,
improved relations between TRA and taxpayers, timely resolving of
issues (handling of taxpayer complaints) and the current growth of
business and economic activities in the country.>+®

In terms of corporate taxes, trends show that corporate taxes collected
has significantly increased in the past seven years, increasing from

542 See TRA “What is Corporation Tax?" at https/www.tra.go.tz/index.php/corporation-tax/108-what-is-a
corporation-tax, accessed 19th April 2022.

54 Victor Mrema “Taxation System in Tanzania” at https/beakolaw.co.tz/taxation-system-in-tanzania/,
accessed 8™ August 2022.

544 See Policy Forum'’s Tax Justice Working Group Position Statement on the 2021/2022 National Budget,
at https:/Mwww.thecitizen.co.tz/tanzania/supplement/policy-forum-s-tax-justice-working-group
position-statement-on-the-2021-2022-national-budget-3421988, accessed 8™ August 2022.

545 TRA, Tax collection statistics, at https:/www.tra.go.tz/index.php/tax-collection-statistics, accessed 8th

August 2022.
546 See Josephine Christopher “TRA sets 15-year collection record as target now within reach” The Citizen
Newspaper (online), 5 April 2022, at https//v vthecitizen.cotz/tanzania/news/national/tra-sets-15

ear-collection-record-as-target-now-within-reach-3771118, accessed 8™ August 2022.

547 1bid.

548 |pid; “Tanzania Tax Collection Reaches Record During First 3 Quarters of FY 2021/22" Tanzanialnvest,
4 April 2022, at https//Mmwww.tanzaniainvest.com/economy/tra-tax-collection-first-three-quarters-f
2021-2022#:~:text=1n%20addition%2C%20in%20March%202022,it%20collected%20TZ25%201.67%20
Trillion., accessed 8™ August 2022.
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Tshs. 118 trillion in the financial year 2014/15 to Tshs. 2.57 trillion in
2019/20.5% There was a slight decrease in corporate taxes collected
in the financial year 2020/21, whereby a total of taxes worth Tshs. 2.15
trillion was collected, but the good thing is that it is still above the
Tshs. 2 trillion mark, first achieved in the previous financial years, as
shown in Figure 5.1 below.

Figure 5.1: Amount of corporate taxes collected in Tanzania Mainland

from the financial years 2014/15 to 2020/21 (million Tshs.)
Source: TRA Tax collection statistics

5.3. TaxObligations and Fairness: Perceptions of Companies
and Small Business Owners

Survey respondents at the surveyed business enterprises were asked
whether they perceive taxes imposed by the Government to be
affordable or fair. Only just a third of the respondents (34.7%) said the
taxes are affordable/fair, while the majority, almost nearly half of them
(49.5%), were of the view that taxes imposed were unfair. The remaining
15.8% were neutral/not sure. In comparison with the previous survey,
the percentage of business owners who perceive taxes imposed by
the Government to be affordable/fair has decreased by 8.3%.

%9 TRA, Tax collection statistics, at https:/www.tra.go.tz/index.php/tax-collection-statistics, accessed 8™
August 2022.
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Figure 5.2: %Responses of businesses on whether taxes
imposed by the Government are affordable/fair

As shown in Figure 5.2 above, majority of business owners, including
small businesses such as shops, were not happy with the taxes they
pay, perceiving the amount they pay to be unfair. When interviewed,
majority of them mentioned multiplicity of taxes, collected by TRA
and LGAs, as a key concern. This concern was expressed by corporate
management officials in nearly all surveyed regions, especially Dar es
Salaam, Pwani,Morogoro, Mwanza, Shinyanga, Mara, Iringa, and Mbeya.
In Pwani, among the workplaces where such concern was raised are
CPL T Grain Processing and Storage Co. Ltd and Coast Concrete
Poles. At the latter company, a corporate management official said it
was difficult for them as investors to do business because of existence
of multiple taxation.>*° In Morogoro, an official at WhatsAfrica Ltd also
claimed the taxes imposed by TRA and LCA to be too many and called
for the Government to reconsider them.>!' At Flomi Hotel, one official
said, ‘We pay VAT, and at the same time we have to pay bed night
levy, not to mention other levies imposed by the LCGA.’

In Mwanza and Mara, complaints about taxes were mainly made
by hotel owners and small industries, whereby business owners
complained about having to pay too much tax.>*? One of them said, ‘As
you can see, our industry is still young, but we pay high tax, we request
the Government to consider us so that we can also make profit.’

50 Human Rights and Business Survey 2022: Pwani Field Report.

%1 Human Rights and Business Survey 2022: Morogoro Field Report.

%52 Human Rights and Business Survey 2022: Mwanza Field Report; Human Rights and Business Survey
2022: Mara Field Report.
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At Chai Bora Company in Iringa, a corporate management official who
responded to the survey pointed out that initially VAT was not imposed
on tea but has since been introduced and increased tax expenses.>
He called upon the Government to reduce taxes to improve business
environment. At Iringa Food and Bevarage Ltd, a management official
also expressed concern over taxes, especially increased taxation on
sweets. He said, The taxes are not fair at all. They are too high, and
they have also increased tax on sweets, while it is the sweets which
give value to one hundred shillings. Is there any product which costs
less? We are the ones who make products that give value to coins. |
was at the Parliament yesterday regarding this increased tax. They
should also think about us, as we provide jobs in the community.’

Some of the survey respondents recommended for some taxes
to be scrapped or combined. For instance, in Mara, a hotel owner
recommended for bed night levy to be scrapped and maybe only
imposed on tourist hotels in or around national parks>* Another
respondent recommmended for Fire and OSHA levies to be combined.
In Iringa, a survey respondent at Lumilo Classical Hotel and Tours
also recommended some of the taxes to be combined to reduce
inconvenience and time wasting in tax payment.>> A similar claim was
made by an official at Ally Rich Company in Mbeya®* and at Xinghao
Group Ltd in Tanga.>’

Some of the corporate management officials that were interviewed,
including in Dar es Salaam, told the survey team that despite being
financially hit by the COVID-19 pandemic and suffering losses,
they were still required to pay the same amount of taxes>® Other
surveyed respondents, especially in Mara, also complained about
harsh or unfriendly treatment by tax collectors.>® This issue of harsh
treatment has also been observed by Policy Forum’s Tax Justice
Working Group (TJWG), in statement issued in June 2022.°° One of
the recormmendations provided by TIWG in this regard is for TRA and
LGAs to ensure revenue collection is conducted in a more customer
friendly manner, calling for government officials to refrain from use of

threats and coercion.

%% Human Rights and Business Survey 2022: Iringa Field Report.

54 Human Rights and Business Survey 2022: Mara Field Report.

%5 Human Rights and Business Survey 2022: Iringa Field Report.

5% Human Rights and Business Survey 2022: Mbeya Field Report.

%7 Human Rights and Business Survey 2022: Tanga Field Report.

58 Human Rights and Business Survey 2022: Dar es Salaam Field Report.

59 Human Rights and Business Survey 2022: Mara Field Report.

50 See Policy Forum's Tax Justice Working Group Position Statement on the 2021/2022 National
Budget, at https:/www.thecitizen.co.tz/tanzania/supplement/policy-forum-s-tax-justice-working
group-position-statement-on-the-2021-2022-national-budget-3421988, accessed 8" August 2022.
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In some of the surveyed regions, some of the respondents also
expressed concern over how the tax revenue collected is being
used. They noted that they had not seen much in terms of how the
tax collected has translated into better infrastructure and provision
of social services such as water services>® In Mbeya, some of the
corporate management officials also called upon the Government to
reduce the percentage of P.AY.E, imposed on employees.>*?

5.4. Key Issues and Challenges in Revenue Collection

5.4.1. Tax avoidance and evasion

Tax avoidance is when an individual or a company takes advantage
of loopholes in the law to reduce taxable income or amount of tax
paid and is not illegal; whereas tax evasion is illegal and occurs
when one lies about their income so that they pay less tax. Different
methods are used to avoid tax, including non-payment of taxes
through agreements with governments, subsidies, loopholes,
tax havens, creative accounting practices, “transfer-pricing”, and
others.*® According to the UN Practical Manual on Transfer Pricing for
Development Countries, transfer pricing refers to setting of prices for
transactions between associated enterprises involving the transfer of
property or services.>* It is “the general term for the pricing of cross-
border, intra-firm transactions between related parties.”* A good
example is when Company A sells equipment to Company B, the
latter being a subsidiary company (affiliated to Company A).

Despite the positive trends in revenue collection, including collection
of corporate taxes, revenue loss caused by tax avoidance and evasion
continue to be challenges in Tanzania. In November 2021, the Tax
Justice Network®® published The State of Tax Justice 2021 Report,
which shows that countries across the globe are losing a total of $483
billion in tax a year to global tax abuse committed by multinational
corporations and wealthy individuals®®” In Tanzanian context, the

51 Human Rights and Business Survey 2022: Mbeya Field Report.

%62 |pid.

%3 See Mauricio Lazala “Tax avoidance: the missing link in business & human rights?” at https:/A V.
business-humanrights.org/en/tax-avoidance-the-missing-link-in-business-human-rights, accessed
20™ August 2022.

564 United Nations (2013), United Nations Practical Manual on Transfer Pricing for Developing
Countries, Department of Economic and Social Affairs, p. 2.

5 |pid.

566 An advocacy group and network of individuals and organisations calling for fairer tax systems, con-
sisting of a researchers and activists with a shared concern over tax avoidance, tax competition, and
tax havens.

567 See Global Alliance for Tax Justice, Public Services International and Tax Justice Network, The State
of Tax Justice 2021, November 2021, at https:/taxjustice.net/wp-content/uploads/2021/11/State_of -
Tax_Justice Report 2021 ENGLISH.pdf, accessed 8" August 2022.
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report shows that the country lost $212,803177 in tax every year to
global tax abuse, which is equal to 3.7% of tax revenue and equivalent
to $4 per member of population.>**® The revenue lost is greater than the
global average revenue loss (2.9%) but less than the regional average
tax revenue loss of 4.3%.

When the lost revenue was broken down, it was revealed that Tanzania
lost $193 million to global tax abuse committed by multinational
corporations and $20million to tax evasion committed by private
individuals.®®® In terms of social impact of lost tax, the report shows
that tax loss is enough to fully vaccinate 12,372,278 people (23.26%)
against Covid-19 and equivalent to 30.06% of the health budget.>"°

According to Tax Justice Network, corporate tax abuse by large and
multinational corporations undermines tax morale and compliance
throughout the society, with smaller businesses wondering why they
should fully meet their tax obligations while the larger ones benefit
from tax abuse, including cross-border tax abuse.

Other reports have suggested that African countries lose at least $50
billion in taxes, more than the amount of foreign development aid.>”
Multinational corporations, especially in the energy and resource
sectors, have been accused of leading in tax abuse, followed by small
and medium-sized enterprises, including safariorganizersin countries
such as Kenya, Tanzania, South Africa and even Egypt.>”? International
companies extracting gas and minerals in Tanzania and Mozambique
have been said to pay very little taxes and using subsidiaries tax haven
countries to avoid and/or evade taxes.

Tax evasion methods among medium-sized and small businesses
in Dar es Salaam

The survey in Dar es Salaam, especially in Kariakoo, found that
businesses owners use various method to evade taxes. One of the
methods using one receipt to deliver more than one product.>”
Another method is issuing delivery invoice instead of providing EFD
receipt when delivering items.>”* One of the survey respondents at in

58 |bid; Tax Justice Network, Country Profiles: Tanzania, at https:/taxjustice.net/country-profiles/tanza
nia/, accessed 8" August 2022.

59 |bid.

570 Tax Justice Network, Country Profiles: Tanzania (supra).

571 Antonio Cascais “Africa’s problem with tax avoidance” DW, 17 June 2021, at https:/www.dw.com/en/

africas-problem-with-tax-avoidance/a-48401574, accessed 8™ August 2022.
572 1bid.
5% Human Rights and Business Survey 2022: Dar es Salaam Field Report.
57 bid.
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Kariakoo trade area also told the survey team that there is a group
of youth who ‘buy’ used receipts and return them to shops so that
they can be used for other items/products sold to customers. This
way, some business owners report less percentage of sales (under-
reporting of company sales) for purposes of tax. Another method,
which is usually used by large businesses, including in the extractives
sector, is overstating losses.

5.4.2. Tax haven and incentives

Another way through which revenue is lost in Tanzania is through
tax haven and incentives. This issue has been discussed in various
CAG reports. A 2021 report on tax justice by Tax Justice Network
Africa (TIJNA), Corporate Tax Haven Index®7> (CTHI 2021), shows that
Tanzaniaisamong 70 countriesin the world which allow multinational
corporations to underpay corporate income tax, responsible for 0.1%
of the world's corporate tax abuse risks,°”® leading to lower revenue
collections. According to the report, Tanzania is ranked 65% in terms of
how much scope for corporate tax abuse its tax and financial systems
allow, with the heaven score of 48/100.577

Regarding tax incentives, Tanzania has been known as one of the
countries in Africa that provide generous tax incentives in a bid to
boost investment. The incentives include tax exemptions, which
constitute a significant portion of the Gross Domestic Product (GDP),
usually worth billions of Tanzanian shillings. Recent CAG reports
have attested to this, indicating “unreasonable incentives in tax” for
investment companies.®’® Major beneficiaries of tax exemptions are
multinational investors which possess certificates of incentives from
the Tanzania Investment Centre (TIC).>"°

Tax incentives are provided in the name of attracting foreign direct
investment (FDI), including in mining, petroleum, agriculture,
and Export Processing Zones.*®° However, it has been argued that

575 The Corporate Tax Haven Index is a ranking of jurisdiction most complicit in helping multinational
corporations underpay corporate income tax. The Corporate Tax Haven Index thoroughly evaluates
each jurisdictions tax and financial systems to create a clear picture of the world's greatest enablers
of global corporate tax abuse, and to highlight the laws and policies that policymakers can amend
to reduce their jurisdiction's enabling of corporate tax abuse.

576 Tax Justice Network Africa (TJNA), Corporate Tax Haven Index - 2021, at https:/cthitaxjustice.net/
cthi2z021/country-list pdf, accessed 2" June 2021

577 1bid.

58 CAG Report 2015/2016.

57 Twaweza, Tanzania’s Tax Exemptions: Are they too high and making us too dependent on foreign
aid?, Policy brief TZ12/2010E, at https/twaweza.org/uploads/files/Tax%20Exemptions PDF, accessed
12t Jun 2022.

%80 See Victor Mrema, Taxation System in Tanzania, at https/beakolaw.co.tz/taxation-system-in
tanzania/, accessed 8™ August 2022; Mark Curtis, The One Billion Dollar Question: How can
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countries that have been most successful in attracting FDI have not
offered large tax or other incentives, but rather due to good quality
infrastructure, low administrative costs of setting up and running
businesses, political stability and predicable macro-economic
policy.*®' Regional tax competition among the East African Countries,
especially Tanzania, Kenya, and Uganda, has also contributed to the
situation of tax incentives, due to pressure to offer incentives to attract
more FDI.

5.4.3. lllicit financial flows

lllicit financial flows refer to transfers of money from one country to
anotherthatareforbidden by law, rulesorcustom >822 Such flowsdeprive
public budgets of available resources and increase dependency on
foreign aid to support national budgets.>® They describe movement of
money that is legally acquired, transferred or spent across borders.>84
The sources of funds of the transfers are mainly: corruption, such as
bribery and theft by government officials; criminal activities, such as
drug trading and human trafficking; and tax evasion and transfer
mispricing.”®®

According to the The State of Tax Justice 2021 Report, in terms of
vulnerability to illicit financial flows, Tanzania is most vulnerable
to outward trade (electronics) and vulnerability score is 64/100 (100
being worst) .8 Trading partners most responsible for vulnerability
are Kenya, China, and Rwanda.

5.4.4. Narrow tax base

Over the years, concerns have been raised over Tanzania's pool of
taxpayers, which has been considered to be small and burdening few
Tanzanians,*®” especially in the formal sector. Repeated calls have been
made to expand the tax base, most recent in the wake of presentation
of the 2022/23 national budget in Parliament.®®® The narrow tax base

Tanzania Stop Losing So Much Tax Revenue, Interfaith Standing Committee on Economic
Justice and the Integrity of Creation, June 2012, at https:/www.kirkensnodhjelp.no/contentassets/
eee95927f11a440281a902c8cd6blc35/one-billion-dollar-guestion.pdf, accessed 8th August 2022.

%81 Mark Curtis, The One Billion Dollar Question: How can Tanzania Stop Losing So Much Tax Revenue,
Interfaith Standing Committee on Economic Justice and the Integrity of Creation, June 2012.

%82 Global Alliance for Tax Justice, Public Services International and Tax Justice Network, The State of
Tax Justice 2021 (supra).

83 |bid.

84 See Transparency International “Illicit Financial Flows” at https://www.transparency.org/en/
corruptionary/illicit-financial-flows, accessed 8" August 2022.

85 |bid.

586 Tax Justice Network, Country Profiles: Tanzania (supra).

%87 See Victor Mrema, Taxation System in Tanzania, at https:/beakolaw.cotz/taxation-system-in-tanza
nia/, accessed 8" August 2022.

588 “Why Tanzania needs to expand its tax base” The Citizen Newspaper (online), 13 June 2022, at https/
www.thecitizen.co.tz/tanzania/news/national/why-tanzania-needs-to-expand-its-tax-base-3846894,
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reduces potential for revenues and creates more dependency on a
small section of the society.*® Despite accounting for nearly 50% of
GDPand morethan a halfof the workforce, the informal sector remains
largely untaxed,*° despite efforts to increase tax base in recent years.

5.4.5. Gaps in the management of revenue collection in the mining
sector

The CAG report on management of mechanisms for revenue
collection in the mining sector, released in February 2022, shows that
there are several gaps in the management of revenue collection in
the mining sector.® These gaps include inadequate mechanisms to
ensure effectiveness of the model for revenue collection; ineffective
procedures for mineral valuation, whereby the Mining Commission
was found to have inadequate resources to enable effective valuation;
and inadequate monitoring of the taxable income in the mining
activities, contributed by resource capacity constraints compared to
the available number of mining companies.>®?

5.4.6. Mismanagement of Tax Revenues

In June 2022, the Tax Justice Working Group (TJWG), working under
Policy Forum (PF), released a position statement on the 2021/22
national budget,among otherthings, expressing various concerns over
revenue collection and expenditure in Tanzania.>* One of the concerns
is serious mismanagement of public funds by public institutions, as
highlighted in the recent CAG reports.>®# For instance, the 2020 audit
reportshowsthatseven entitieshad conducted between9and13 Board
meetings during the financial year 2019/20 contrary to Circular No. 12,
2015 of the Treasury Registrar. Among the entities implicated in the
report are TASAC, which conducted 13 board meetings; and TPB Bank,
National Housing Corporation (NHC) and Tanzania Communications
Regulatory Authority (TCRA), which conducted 11 board meetings.
Billions of monies are spent on such meetings and seminars.>®

accessed 8" August 2022.

%89 Mark Curtis, The One Billion Dollar Question: How can Tanzania Stop Losing So Much Tax Revenue
(supra).

50 |pid.

9 See United Republicof Tanzania, National Audit Office, Performance Audit Report on the Management
of Mechanisms for Revenue Collection in the Mining Sector, Controller and Auditor General,
February 2022, at https/www.nao.go.tz/uploads/reports/DEVELOPMENT_AND_MANAGEMENT_OF_
MECHANISMS_FOR_COLLECTION_OF REVENUE_IN_MINING_SECTOR.pdf, accessed 9™ August
2022.

592 |pid.
5% See Policy Forum's Tax Justice Working Group Position Statement on the 2021/2022 National Budget,
at https:/Wwww.thecitizen.co.tz/tanzania/supplement/policy-forum-s-tax-justice-working-group

position-statement-on-the-2021-2022-national-budget-3421988, accessed 8™ August 2022.
5% |bid.
5% |bid.
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The CAG reports have also observed continued misuse of public
funds within LGAs. According to the reports, the number of LCAs with
qualified opinion increased from 9 in 2018/19 to 53 in 2019/20, and
adverse opinion increased form 0 in 2019/19 to 8 in 2019/20.5%¢ TIWG
also stated that there have been expenditures in public corporations
and Government agencies that seem to be done without conducting
proper assessment of costs and benefits. >’

In LHRC's view, mismanagement and misuse of public funds could
negatively impact revenue collection in the long, discouraging people
and businesses in tax payment and attracting tax avoidance and
evasion. The ideal situation is for Tanzanians to see the taxes they pay
are managed properly for the benefit of the whole nation.

5.5. Human Rights Violations Resulting from Non-
Compliance with Tax Obligations

Taxes are the bedrock or foundation for realization of economic and
social rights, which are guaranteed under the International Covenant
on Economic, Social and Cultural Rights (ICCPR) of 1966. As a party to
ICCPR, having ratified the human rights instrument in 1976, Tanzania
is obligated to ensure progressive realization of social, economic and
culturalrightsof Tanzaniansdepending on availability of resources.*®To
achieve this, the Government needs to mobilize its resources, taxation
being one of the major sources of revenue. To this end, business tax
avoidance and evasion cripple the ability of the Government to ensure
progressive realization of the rights under the convention, including
right to health, right to adequate standard of living, right to education
and right to water. Provided there is adverse human rights impact,
business practices that lead to tax avoidance and evasion means
failure on the part of businesses, including companies, to adhere to
their responsibility to respect human rights. In order to guarantee
effective mobilization of these resources the Government has a duty
to ensure there are no loopholes in taxation laws.

The poorest section of the society pay the most for tax revenue loss,
which if prevented or did not occur, there would be better or quality
social services such as education, health and water. There would also
be reduced dependency on foreign aid to support our national budget.

5% Policy Forum's Tax Justice Working Group Position Statement on the 2021/2022 National Budget
(supra).

97 Ibid.

5% Article 2(1) of the International Covenant on Economic, Social and Cultural Rights, 1966.
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5.6. Comparison of Performance Indicators on Taxation

This subchapter provides a summary of key findings for some of the
key performance indicators relating to taxation. The key findings on
the taxation for the survey covering the period of 2021/22 are compared

with those of the year 2020/21.

Table 5.1: Comparison of some of the key performance indicators on taxation

Taxation issue

Performance Indicators

2020/21

2021/22

Trends indicate a general
increase in direct taxes
collected by TRA. In October
2019, TRA announced that
it had collected a total
of Tshs. 176 trillion in the
month of September 2019,
breaking a record since the
authority was established
in July 1966. This is equal to
972% of the target, which
was Tshs. 1.81 trillion, and a
2918% increase compared
to revenue collected in
September 2018.

TRA collected Tshs. 125
trillion in July 2019, equal

Overall, revenue collected
by TRA has increased from
Tshs. 9.9 trillion in 2014/15 to
Tshs. 17.6 trillion in 2020/21.

For the financial year
2021/22, it was reported that
TRA set 15-year collection
record, after collecting Tshs.
16.69 trillion in just nine
months, equal to 97.3% of
the target.

In March 2022, it was
reported that Tshs. 2.06
trillion had been collected,
above the Tshs. 198 trillion

Rel\llentge to 9192% of the target. In target that was set.
cofiection Decenl’wbekr)20L29, th;cstrecord m Trends also show that
\a/vr?rioirsw(cj:edro tir;ta fr Eiﬁ corporate taxes collected
collected Tshs. 198 trillion has significantly increased
during that period. in the. pasft sevenh years,
= TRA announced that it had '”Fl*‘lfeas'.”g h rofm TS. Sl 118
collected Tshs. 2.088 trillion trillion in the Inancial year
in the month of December 2014/15 to Tshs. 2.57 trillion in
2020, equal to 101% of 2019/20.
the target. This broke the n A S||ght decrease in
record revengje collection corporate taxes collected in
setin December 2019. the financial year 2020/2],
m Trends also show that whereby a total of taxes
corporate taxes colle.cted worth Tshs. 215 trillion was
increased from Tshs. 118 trillion collected. but still above the
in the financial year 2014/15 to he 2 ” y
Tshs. 2.57 trillion in 2019/20. Tshs. 2 trillion mark.
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Tax abuse loss

Tanzania is currently losing
USD299,485,211 worth
of tax annually, of which
UsD279,081,381  (93%) s
the annual tax loss due
to corporate tax abuse
and USD20,403,830 is the
annual tax loss due to
offshore tax evasion.

The total tax revenue
loss of USD299,485211 is
equivalent to 40.76% of the
total tax loss as percent of
public health expenditure
or annual salaries of 135,577
nurses.

Tanzania losing
$212,803,177 in tax to global
tax abuse, which is equal
to 37% of tax revenue
and equivalent to $4 per
member of population.

Revenue lost  greater
than the global average
revenue loss (2.9%) but less
than the regional average
tax revenue loss of 4.3%.

Tanzania lost $193
million to global tax
abuse committed by
multinational corporations
and  $20million to tax
evasion committed by
private individuals.

Tax loss enough to fully
vaccinate 12,372,278 people
(23.26%) against Covid-19
and equivalent to 30.06%
of the health budget

Fairness/
affordability of
taxes

43% of the respondents
claimed the taxes are
affordable/fair, a 4% less
compared to those who
participated in the previous
survey in 2019. Another 43%
of the respondent said the
taxes are not affordable/fair,
while the remaining 14%
said they were not sure.

Only just a third of the
respondents (34.7%) said
the taxes are affordable/fair,
while the majority, almost
nearly half of them (49.5%),
were of the view that taxes
imposed were unfair. The
remaining 15.8% were
neutral/not sure.
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CHAPTER SIX

CORPORATE SOCIAL RESPONSIBILITY,
LOCAL CONTENT REQUIREMENTS AND
CONSUMER PROTECTION

6.1 Perspectives on Socially Responsible Conducts

The aspect of ‘social responsibility’ as part of obligations of business
enterprises is not specifically or directly provided for under the UN Guiding
Principles of Business and Human Rights of 2011 (UNGPBHR). Instead, the
generality of international legal framework on business and human rights
(BHR) impliedly address it. For instance, the duty of business enterprises
to respect human rights as provided for under Principles 13 to 15 among
others of UNGPBHR of 2011.

Principle 13 in particular, requires business enterprises to (a) avoid causing
or contributing to adverse human rights impacts through their own
activities, and address such impacts when they occur; and, (b) seek to
prevent or mitigate adverse human rights impacts that are directly linked to
their operations, products or services by their business relationships, even
if they have not contributed to those impacts. The ‘operations’, ‘products’
or ‘services’ which the business enterprises are required to observe e.g. by
avoiding or preventing or mitigating harms into human and environments
make the concept of corporate social responsibility (CSR) wide and subject
to numerous interpretations. But generally, it is all about ‘the responsibility
of enterprises for their impacts on society’, as defined by the European
Commission in its renewed EU Strategy of 2011-2014 for Corporate Social
Responsibility.>®®

It is emphasize by the European Commission (cited above) that, to fully
meet their CSR, enterprises should have in place a process to integrate
social, environmental, ethical, human rights and consumer concerns into
their business operations and core strategy in close collaboration with their
stakeholders, with the aim of (i) maximizing the creation of shared value for
their shareholders and for their other stakeholders and society at large; and,
(ii) identifying, preventing and mitigating their possible adverse impacts.

599 See: http:/fec.europa.eu/enterprise/policies/sustainable-business/corporate-socialresponsibility/index_
en.htm
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A number of international standards are increasingly offering a link between
sustainable businesses, society and surrounding environments® including
a need for consumer protection and consideration of benefits to the local
communities (i.e. local contents).

This chapter presents the trends on how all these (CSR, local content
requirements and consumer protection) have been adhered to by the
business enterprises. Other CSR's aspects e.g. environmental justice and
labour rights are discussed in chapters seven and three respectively.

6.2 Corporate Social Responsibility

6.2.1 Meaning and Scope of CSR

According to the United Nations Industrial Development Organization
(UNIDQ), corporate social responsibility (CSR) is when companies integrate
social and environmental concerns in their business operations and
interactions with their stakeholders® It can also be defined as strategies
used by companiesthat are designed to ensure that its operations are ethical
and beneficial for the society.®” It includes environmental responsibility;
human rights responsibility; philanthropic responsibility; and economic
responsibility.®%3

This meansthat managements of business enterprises are not only or should
not only seek to maximise profits or shareholders’ value but also protect the
interests of other members of the society, including workers, consumers,
and the community as a whole (social responsibility of businesses)®®* as
said above. The ILO®% indicates five core elements that characterized CSR,

namely:-

i) Enterprises voluntarily adopt socially responsible conduct by going
beyond their legal obligations.

i) The fact that it is an integral part of company management.

i) The fact that CSR actions are systematic not occasional.

iv) Its link with the concept of sustainable development.

600 Note: The ECD Guidelines for Multinational Enterprises (OECD Guidelines), adopted in 1976 and the
ILO Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy (MNE
Declaration) adopted in 1977. Note: The Organization for Economic Co-operation and Development
(OECD) is an international organization that works to build better policies for better lives. More
information about this organization can be accessed from its website https:/Avww.oecd.org/about/

60 See UNIDO “What is CSR?" at https:/Awww.unido.org/our-focus/advancing-economic-competitive
ness/competitive-trade-capacities-and-corporate-responsibility/corporate-social-responsibility-mar
ket-integration/what-csr, accessed 10t July 2022,

602 See Corporate Finance Institute (CFl) “What is Corporate Social Responsibility (CSR)?" at https://cor
poratefinanceinstitute.com/resources/knowledge/other/corporate-social-responsibility-csr/, accessed
10t July 2022.

03 |bid.

604 See Subho Mukherjee “Social Responsibility of Business” at https:/www.economicsdiscussion.net/
business/social-responsibility/social-responsibility-of-business/10141, accessed 2™ June 2022.

805 See ILO, International Instruments and Corporate Social Responsibility. A Booklet to Accompany
Training on Promoting labour standards through Corporate Social Responsibility. 2007. Accessed on
20" August 2022 through https:/www.ilo.org/wecmspS/groups/public/---ed_emp/---emp_ent/---multi/
documents/instructionalmaterial/iwcms_227866.pdf
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V) Its consideration of the impact of business operations on society.

The LHRC subscribes to a wide definition of CSR, with consideration of all
business enterprises’ social responsibilities or obligations relating to its
operations, products and services including observance of fair employment
practices; supplying consumers safe products (i.e. consumer protection)
prevent harm; considering environmental justice e.g. doing their best
to mitigate the damage by adopting a high standard of environmental
protection;®® considering societal benefits (e.g. local content); etc.

It has also been LHRC's position that, whether CSR would remain to be
‘voluntary’ or ‘mandatory’ in nature, a need for it being regulated by specific
and comprehensive law and regulations is still highly emphasized. This
would cure some critical practicability of CSR in Tanzania for instance,
management of financial support (funds) offered by the business enterprise;
monitoring of the same; and, rights of the targeted community members
decide on their priorities. There is also an avenue for CSR to be partially
regulated, which is also another type of CSR.

Currently, all these are not regularized by any law and the practice seems to
be haphazard e.g. in some places, it's the business enterprises themselves
which construct schools, hospitals, etc., whilein other places, LCAs treat funds
obtained through CSR as part of their revenues and therefore, decide the
modality of its use. Both could be good practices; but, have to be regularized
with certain terms and conditions by a specific law. Below are some findings
on CSR that were gathered from the consultations made during this survey.

6.2.2 Communities’ Perceptions on CSR Practices and Its Benefits
Almost all business enterprises (90% +) consulted for this survey claimed to
have been practicing CSR some with institutionalized schemes on the same
like foundations.” Indeed, this trend is highly commended. It is an advanced
trend compared with a situation way back in 2013/2014 when LHRC started
to research on and advocating for BHR in Tanzania. The concepts of BHR
and CSR are no longer ‘aliens’

Apparently, itisfrom that positive growing trend that even the communities’
understanding and following up of CSR issues is on increase. For instance,
community members who responded to the survey were asked to give their
views on benefitting from CSR as a community.

Over a-half of them (59.3%) said they do see the benefit of CSR performed by
companies in their community, increasing from 54% in the previous survey.
Just over a third of the respondents (36%) said as a community they do not
benefit from CSR, decreasing from 43% in the previous survey.

606 See Subho Mukherjee “Social Responsibility of Business” at https/www.economicsdiscussion.net/
business/social-responsibility/social-responsibility-of-business/10141, accessed 2" June 2022.
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Less than 5% of the respondents said they were not sure whether their
community benefits from CSR or not.

Figure 6.1: %Community members’ responses on whether they

benefit from operations of businesses through CSR activities (N=813)
Source: Field data, 2022

Among the community members who said they benefit fromm CSR
conducted businesses as a community, the percentage was slightly
higher among female community members (61%) than male community
members (57%). The opposite was observed regarding male and female
community members who said they do not benefit from CSR, at 39% and
34% respectively.

In terms of regional variations in responses, percentage of community
members who believed as a community they do not benefit from CSR was
highest in Geita (94%) and lowest in Pwani (10%). Other positive regional
responses ranged from 18% in Dodoma to 80% in Tanga and Kilimanjaro, as
shown in Figure 6.2 below.
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Figure 6.2: Regional percentages of community members

who believe they benefit from CSR
Source: Field data, 2022

6.2.3 Positive CSR Trends by Business Enterprises

It is established by this survey that, despite the dwindling of business
activities due to COVID-19's outbreak around this reporting period, a trend of
giving back to the communities by business enterprises remained positive —
to the extent in which such enterprises were able to offer, according to most
of them.

The CSR activities performed by businesses in surveyed regions can be
categorized into groups of education, water, health, employment, LCA
contributions to support development initiatives and other CSR activities.
Like it was observed in the previous surveys, most CSR activities were
performed in employment and education sectors. Below is a highlight of
such practices, mostly covering some best practices.

6.2.3.1 CSR in Education

Education-related CSR activities were mostly observed in Morogoro,
Dodoma, Shinyanga, Mara, Iringa, Mbeya, Arusha, Tanga, and Mtwara
Regions. CSR activities performed include construction of classrooms,
renovation of school buildings, provision of desks, construction of
teacher offices, donation of wheelchairs to pupils/students with
disability, and building dormitories.

In Morogoro, education-related CSR activities were performed by
companies such as Alliance One Ltd, which constructed a wall fence
around Kingolwira Primary School; Kimamba Fibbers Ltd, which
donated classroom construction materials; and Flomi Hotel Ltd, which
donated Tshs. 1 million to Kilombero Secondary School for purposes of

purchasing desks.5%’
807 Human Rights and Business Survey 2022: Morogoro Field Report.
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Picture 6.1: Part of a wall fence at Kingolwira Primary School
in Morogoro, reportedly constructed by Alliance One Ltd

In Dodoma, the survey team found that Feza Schools (as a services
and business entity) had donated three wheelchairs to pupils with
disability at N'gon’'gona Primary School®%® The education business
company also reportedly sponsored school fees and pocket money
for 25 pupils from poor families at Ipagala Primary School (9), Kisasa
Primary School (4), Ng'ong'ona Primary School (6), Mahomanyika
Primary School (4), and Dodoma-Makulu Primary School (2).

Picture 6.2: Three pupils with disabilities at N'gon’gona Primary School
in Dodoma on wheelchairs donated by Feza Schools

808 Human Rights and Business Survey 2022: Dodoma Field Report.
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In Shinyanga, education related activities were performed by
business enterprises such as GAKI Company Ltd, Afrasian Ginning
Ltd, Bulyanhulu Gold Mine, and Williamson Diamond Limited 5%
Activities performed include construction of classrooms, building a

fence around a school, and latrines.

Picture 6.3: Ongoing construction of a classroom (left) and a toilet (right)
at Mwadui Lohumbo Secondary School in Kishapu DC,
funded by Williamson Diamond Limited

In Mara, Barrick’s North Mara Gold Mine (Barrick Gold Mining Limited)
was credited with most of the education-related CSR activities,
including construction of classrooms, dormitories for girls,and teacher

houses.f’©

Picture 6.4: A girls’ dormitory (left) and a teacher house (right)
constructed by Barrick Gold Mining Limited at
Julius Kambarage Nyerere High School in Mara

609 Human Rights and Business Survey 2022: Shinyanga Field Report.
¢ Human Rights and Business Survey 2022: Mara Field Report.
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Inlringa, businessenterpriseswhich were found to perform education-
related CSR activities included Evergreen Company Limited, Sao Hill
Forest, and CRDB Bank?®" The activities included school donations
and construction of classrooms.

Picture 6.5: Classrooms constructed by CRDB at
Iringa Girls Secondary School in Iringa

In Mbeya, CSR performers in education which stood out included Lulu
SACCOS Limited, NMB Bank, Ally Rich Company, City Coffee Ltd, and
PML Mining Company.°? For instance, it was reported that City Coffee
Ltd donated a total of Tshs. 91,000,000 in 2021 to support education
at Vwawa Secondary School, Regional Girls Secondary School, Ichesa
Secondary School, and Ipyana Primary School. Lulu SACCOS Limited
provided a similar support to Mlimani Primary School, Itezi Primary
School, and Nyigamba Primary School 6

Picture 6.6: Desks donated by NMB (left) and Lulu SACCOS Ltd (right) in Mbeya

e Human Rights and Business Survey 2022: Iringa Field Report.
f2 Human Rights and Business Survey 2022: Mbeya Field Report.
&3 Ibid.
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InArusha,Sunflag (T)Ltd. wasfoundtobeamongtop CSR performers o™
Their contribution included construction of classrooms and donation
of desks to school such as Mery Primary School and Mrisho Gambo
Secondary School. Dekker Chrysanten (T) Ltd also claimed to make
various donations to support education.

In Tanga, CSR activities in education included construction of
classrooms by Neelkanth Lime Ltd and Trianon Investment Limited "
The former was credited with construction of classrooms at Kiomoni
Primary School, while the latter was said to have done the same at
Kwabutu Secondary School.

Picture 6.7: Certificate of appreciation granted by Kwabutu
Secondary School to Trianon Investment Limited

In Mtwara, CSR performers in education included Dangote Cement
Factory, M & P, and Xinghao Group.f® The activities they performed
in this regard included construction of schools and teacher houses,
donation of desks, and construction of toilets.

&4 Human Rights and Business Survey 2022: Arusha Field Report.
f5 Human Rights and Business Survey 2022: Tanga Field Report
&6 Human Rights and Business Survey 2022: Mtwara Field Report.
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Picture 6.8: A teacher house build with the support of M & P (right)
and classrooms AT Kyobya Primary School constructed with
the support of Dangote Cement Factory in Mtwara

There were also two business enterprises in Mwanza, which were
said to be good performers in CSR in the region. These are Alpha
Choice Ltd, whose CSR activities include construction of 3 classrooms
at Bugabu Primary School in Kahanghala Ward; and Lugeye Cotton
Investment Ltd, whose CSR activities include supporting education in
Magu District in the region 87

All such supports in education are highly appreciated by the
community membersand their leaders. For instance, a ward executive
officer (WEQ) in Kahangala Ward in Magu District, while commenting
on support of the Apha Choice Ltd, he told the survey team that,
‘.. this company has been doing a lot to support our community
development, especially in terms of construction of classrooms and
when we face other developmental challenges...they have been of
great help to us.” Same sentiments and not of appreciations were
heard all over the locations sampled for this survey. On the other
hand, there were observed emerging changes in the performance of
some of the schools supported. On this, specific data to link between
CSR and the performances were not immediately obtained. However,
in the next publications of this report, this will be assessed.

6.2.3.2. CSR Supports to Water Services

The government has adopted a number of policies and laws in this
regard, main ones being the National Water Policy of 2002; and, the
Water Supply and Sanitation in 2019, which among other things,
establishes the Rural Water Supply and Sanitation Agency (RUWASA).
As a result government's and other stakeholders’ efforts, coverage of

&7 Human Rights and Business Survey 2022: Mwanza Field Report.
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water supply has been improved from 48% in June 2015 to 70% by
December 2019. In the same category for urban centers, coverage
increased from 72% in June 2015 to 85% December 20198

Despite such government's efforts to ensure sustainable supply of
water and sanitation services throughout the country, scarcity of water
is still a reality. Apparently, this is where a support of non-state actors
including the business enterprises comes in. This survey observed
presence of quite impressive supports offered through CSR by the
said enterprises. Below are a few case studies that were mapped.

Water-related CSR activities were mostly observed in Morogoro,
Dodoma, Shinyanga, Geita, Mara, Iringa, and Kilimanjaro. Business
enterprises found to perform activities in this regard include
WhatsAfrica Ltd and Alliance One Company®® The former helped
community members in Msolwa Ujamaa Village access clean and safe
water, while the latter installed a modern water pump at Kingolwira
Primary School.5°

In Shinyanga, Buzwagi Gold Mine, Williamson Diamond Limited,
and Jambo Food Products said they provide access to clean and
safe water to community members as part of their CSR5? In Ceita,
it was reported that Kazi Co. Ltd, located in Geita TC, constructed a
water well for community members®? In Iringa, Chai Bora Company
reportedly renovated a water tank in Mafinga District.®?® In Kilimanjaro,
Bonite Bottlers Company Ltd, was also said to provide surrounding
community members with clean and safe water 5%

[

8
[

©

620
621

622
623
624

See URT, Water Sector Status Report of June 2020. Page v.
Human Rights and Business Survey 2022: Morogoro Field Report.

Ibid.

Human Rights and Business Survey 2022: Shinyanga Field Report.

Hum
Hum

an Rights and Business Survey 2022: Geita Field Report.
an Rights and Business Survey 2022: Iringa Field Report.

Human Rights and Business Survey 2022: Kilimanjaro Field Report.
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Picture 6.9: A modern water pump installed by Alliance One Ltd
at Kingolwira Primary School in Morogoro (left) and a water tank
renovated by Chai Bora Company in Iringa (right)

Much as LHRC commends for all these efforts as said earlier on, it is
of the view that there is a need to adopt needs-based CSR in water
and other social service sectors. This is a case because there is uneven
spread of support to water supply services especially in rural areas. It
could appear that, the support are directed only to the ‘conspicuous’
areas where the visibility of the business enterprises could be easily
seen i.e. urban areas — which is marketing strategies. This observation
is linked LHRC's recommendation on a need to have specific law and
regulations or national guidelines on CSR so that, such support could
be more meaningful and targeting most needy populations like the
hard-to-reach remote areas, which are hardly considered.

6.2.3.3. CSR Support to Health Care Facilities and Services

One of the social service sectors which Tanzania has given an
earnest attention is the health sector. Indeed, there are progressive
improvement of this sector in terms of facilities, human resources and
therefore services rendered. A number of health related policies®?® and
laws®% have been enacted to govern all aspects of this sector including
medical supply and professionalism. As for facilities in particular, as of
2020, Tanzania counted a total of 8,458 health facilities. Dispensaries
constituted the majority, nearly 7,200. That same year, there were
369 hospitals and 926 health centers in the country. The number
increased slightly from 8,446 in the previous year (2019), keeping an
upward trend since 2017.5%7

625 For instance the National Health Policy of 2007; the National HIV/AIDS Policy of 2001; etc.

626 For instance the Medical Practitioners and Dentists Act, Cap. 152; the Pharmacy Act of 2011; the
Health Laboratory Practitioners Act, Cap. 48; the Nurses and Midwives Registration Act, Cap. 325; etc.

627 Reference: Statista, Number of Health Care Facilities in Tanzania from 2016-2020. Accessed on 3™
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Despite such positive and progressive development, more is desired
including a need for more facilities and medical equipment. The
business enterprises respond to these and other health care related
need. This time around, the survey noted fewer support directed to
health sector through CSR. Below is an account of the CSR trends as
it was observed from the sampled regions.

Health-related CSR activities were mostly observed in regions such as
Morogoro, Iringa,and Mbeya. In Morogoro, health-related CSRactivities
that were reportedly performed include, provision of health services
(Kimmamba Fibbers Ltd). %28 In Iringa, CSR initiatives in the health sector
included a neonatal health facility built by Asas Company in Iringa
MC and a clinic in Ziano Village whose construction was partly funded
by Pyrethrum Company of Tanzania %°

In Mbeya, such activities include supporting construction of a
laboratory at lyunga Health Centre by Marmo E. Granite Mines (T)
Limited 5 An official at the hospital also mentioned that they had
been supported by TBL, Cocacola and Pepsi beverage companies in
terms of hospital equipment.

Picture 6.10: Neonatal unit built by Asas Company at Iringa Regional Hospital
in Iringa MC (left) and a laboratory at lyunga Health Centre in Mbeya (right),
whose construction was partly funded by Marmo Granito Mine Ltd

LHRC suggests that there would be a need for a very specific analysis
to establish total value of supports to health sector that the country
has benefited from CSR. This will also inform of the areas which
mostly need such support plus the nature and extend of the support
needed. Moreover, as suggested earlier, there is a need to have
national guidelines on CSR that will facilitate equal distribution of
supports from CSR that the business enterprises would be offering.

September 2022 from https//www.statista.com/statistics/1249272/number-of-health-facilities-in

tanzania/
628 Human Rights and Business Survey 2022: Morogoro Field Report.
622 Human Rights and Business Survey 2022: Iringa Field Report.
850 Human Rights and Business Survey 2022: Mbeya Field Report.
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The current haphazard approach leave some areas especially in hard-
to-reach unable to benefit even when they host businesses in their
localities. The next survey will dig deeper on all these aspects.

6.2.3.4. CSR Support to Employment Creation

A need for creating employment opportunities is one of the critical
macro and micro economic agenda. Private sector, basing on
generalized perception, is the key employer. On this, according to the
National Bureau of Statistics (NBS), resultsfrom the projections reveals
that the unemployment rate in Tanzania has been decreasing from
10.3 percent recorded in 2014 to 9.7 percent in 2018. This reveals that
the economy has been doing well in absorbing the ever increasing
labor force in the country.®' Therefore, presence and performance of
the business enterprises are of great essence.

Generally, creation of employment activities was said to be a good
CSR practice in some of the surveyed regions, including in Mara,
Kilimanjaro, Mtwara, Geita, and Iringa. In Mara, a village leader from
Kwinyinyu Village in Tarime District commended Barrick's North Mara
Gold Mine for providing jobs for some of the community members
from his village. He said:

‘There are some youth from our village who have been provided with
jobs at the mine, some skilled and others not skilled..for instance
there is one young man from our village who has been employed as
an accountant at the mine, and there are other university graduates
from our village who have also secured jobs at the mine.’

In Kilimanjaro, another community member had this to say regarding
creation of jobs by Bonite Bottlers Company Ltd: ..The company has
done a lot for the surrounding community, first by providing for free
clean and safe drinking water, which tastes like the Kilimanjaro
bottle water that other people buy, and second and more important
providing jobs for many youths, including my brother Fred.’

The ongoing national census is expected to come out with updated
national statistics on the extent to which the enterprises have
contributed to the employment creation countrywide. LHRC is also of
the view that, thereisa critical need to assess the value of employment
opportunities created by business enterprises in terms of positions
which the citizen of Tanzania are assigned in corporate companies as
well as wages and other entitlements offered to them e.g. against the
foreigners. Observance of all other labor standards is also critical issue.
Therefore, CSR's contribution to employment is a matter of quantity
and quality as well.

& NBS,

Labour Market Information in Tanzania, 2018. Accessed on 2" September 2022 from: https:

W.nbs.go.tz/nbs/takwimu/labour/Employment_Estimates_for_Tanzania_Mainland2018.pdf
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6.2.3.5. Enterprises’ Contributions to LGAs in Support of
Development Initiatives

A trend of contributing some funds to LGAs is also growing up, which
is also quite positive move on LHRC's perception. This happens to
an extent that, some of LGAs e.g. at district and village level, have
‘institutionalize’ the CSR funding e.g. by creating budget lines with
expectation of being financed by business entities through CSR. This,
indeed, is not prohibited under the legal frameworks governing LGAs
e.g. the Local Government Finance Act, Cap. 290 provided that, the
sources of funds are lawful.

The survey team was told by some of business enterprises that, apart
from contributing directly to the host communities, they do the same
to the LGAs e.g. as CSR levy. The regions mentioned to have been
benefiting from CSR include Dar es Salaam, Shinyanga, Geita, Mbeya,
Arusha, and Mtwara. For instance, in Geita, it was reported that GCM
contributed more than Tshs. 7 billion to Geita TC, while Bulyanhulu
Gold Mine contributed more that Tshs. 4 billion.®*? In Mbeya, it was
reported that Lulu SACCOS Ltd contributed the amount of Tshs. 27
million in the period of 2020/21.6%

In the budget speech for the Ministry of Minerals for the financial year
2022/2023, the Minister of Minerals, Hon. Dr. Doto Mashaka Biteko
(MP), revealed that in the period of July 2021 to March 2022, a total
of 13 mines contributed a total of Tshs. 16.1 billion to support health,
education, water, road, and economic projects in LGAs in Tarime,
Msalala, Nyang'hwale, Kahama, Songwe, and Geita Districts.®* In the
2021/2022 budget speech for the ministry, the Minister revealed that
GGCM emerged as the biggest CSR contributor in the financial year
2020/2021, after contributing Tshs. 51 billion to Geita Town Council &%

6.2.3.6. Other CSR Supports

Other CSR activities performed by business enterprises in surveyed
regions include discounts in products or materials sold by companies
tosupport provision ofsocial services (ALAF Ltd in Dodoma); bridgeand
road construction (Sandvick Company in Mwanza); orohanage centre
donations (Sai Energy and Logistics Ltd and Chair Bora Company in
Iringa); and Sunflag Company in Arusha); LGA, ward and district office
construction and renovation (Evergreen Limited Company in Iringa;

82 Human Rights and Business Survey 2022: Geita Field Report.

83 Human Rights and Business Survey 2022: Mbeya Field Report.

634 See HOTUBA YA WAZIRI WA MADINI, MHESHIMIWA DKT. DOTO MASHAKA BITEKO (MB.), AKI-
WASILISHA BUNGENI MAKADIRIO YA MAPATO NA MATUMIZI KWA MWAKA WA FEDHA 2022/202,
at https//www.madini.go.tz/media/HOTUBA_YA_WAZIRI_WA_MADINI_2022.23 .pdf, accessed 9t
August 2022.

655 See HOTUBA YA MHESHIMIWA DOTO MASHAKA BITEKO (MB.), WAZIRI WA MADINI AKIWASILISHA
BUNGENI MAKADIRIO YA MAPATO NA MATUMIZI YA FEDHA KWA MWAKA 2021/2022, at https/
www.parliament.go.tz/uploads/documents/whatsons/en/1619683617-HOTUBA%20YA%20BAJETI%20
WIZARA%20YA%20MADINI.pdf, accessed 9t August 2022.
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WAJA Company in Mbeya); and construction of police station (Irvines’
Tanzania Company in Kilimanjaro; Xinghao Group in Tanga).

6.2.4 Summary: Issues of Concern Regarding CSR Supports

Most of the concerns regarding CSR expressed by stakeholders, including
community members, keep recurring. As said earlier on, these concerns
include CSR not being mandatory or rather, regularized by all legal
frameworks (e.g. country lacks specific and comprehensive law or policy
or national guideline on CSR), except in the mining sector; some business
enterprises, especially medium and small-scale companies regarding CSR
to be for big companies only.

Moreover, there are complaints by businesses about being harassed by LGAs
to give certain amounts of money (without legal justifications); conflicting
priorities between investors and LGAs; and some investors not doing well in
most or other aspects of CSR.

Other key issues which were raised during the current survey include
accountability for the funds contributed to LGAs, some business enterprises
providing too little in comparison with their status and profits they make,
some business enterprises mainly using CSR as advertisement tool, quality
and sustainability of some of the CSR projects, and poor knowledge
regarding CSR and its importance.

6.2.4.1. CSR not being mandatory (regulated by specific law),
except in the mining sector

As reported in the previous survey, CSR remains voluntary for most

businesses as there is still no law to regulate CSR practices. Only

businesses which operate in the extractives/mining sector need to

comply with CSR as a legal requirement, following amendment of the

Mining Act, 2010 in 2017.

LHRC recommends the Government to learn from countries such as
India and Mauritius which have made CSR mandatory for all business
enterprises,®*® not just those in the mining sector, and see how we
adopt similar measures in consideration of the context. Competitive
disadvantage for business enterprises is not an issue, especially when
a uniform percentage can be applied, and while the CSR levy may
negatively impact profits, it has the potential to pay higher returns
in the future if viewed as an investment®’ Business enterprises

6% See Ruchika Chitravanshi “India’'s new CSR regulations make philanthropy compulsory for companies”
Business Standard Magazine (online), 9 February 2021, at https//\www.business-standard.corm/article/
companies/new-csr-regulations-the-rise-of-compulsory-philanthropy-in-india-121020801724 1.
html#:~text=Indian%20corporations%20have%20never%20been first%20country%20to%20have%20
done, accessed 10t August 2022; Ramdhony, Dinesh. (2018). The Implications of Mandatory Corporate
Social Responsibility—A Literature Review Perspective. Theoretical Economics Letters. 08. 432-447.
10.4236/tel 2018.83031.

&7 1bid.
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should be obligated to issue CSR Reports, and the reports should be
regulated and made accessible to the public.

6.2.4.2. Inadequate monitoring of compliance with mandatory
CSR in the mining sector

In a recent audit report on LCAs for the financial year 2020/2]1, released
in March 2022, the CAG has pointed out some CSR projects are not
implemented without reasonable justification.®*® He noted that he
found a mining company that prepared a CSR annual action plan and
submitted it to Songwe DC in Songwe Region, listing projects to be
implemented in the financial year 2020/21 worth Tshs. 634.19 million.
However, upon reviewing the Council's project implementation
report, he found that there were not projects implemented by the
company under CSR or any contribution made by the company to
the Council for implementation of the projects indicated in the CSR
plan. He reiterated the Council's obligation to ensure the planned
projects are adequately implemented and called upon the Council to
make follow up with the company to ensure fully compliance with the
CSR plan in line with section 105(1),(2) and (4) of the Mining Act, Cap
123 [R.E 2019].5%°

6.2.4.3. Some businesses, especially SMEs regarding CSR to be
for big enterprises only
One of the observations made during the survey is that most
businesses do not engage in CSR because ‘they are not yet big
enough to be able to give back to the community. This is an excuse
that was given by many SMEs and other businesses that are not ready
to give back to the community or understand the essence of CSR.
This perception was mostly observed in regions such as Kilimanjaro,
Dodoma, Morogoro, Arusha, and Tanga. Most of them claimed that
they have not started making enough profits to start giving back to
the community. Butinline with the UN Guiding Principles on Business
and Human Rights, they can still make small contributions as part of
their CSR programmes. In Arusha a corporate official at USA Limited
said they have not started engaging CSR activities because they are
still growing as a company, so currently they ‘have nothing to give.®#°

6.2.4.4. Complaints by businesses about being harassed by LGAs
Some of the corporate management officials who responded to the
survey indicated that they are sometimes regularly harassed by LCA
officials to provide funds, especially in Dar es Salaam, Ceita, Shinyanga,
and Mbeya with demands to make contributions.

638 United Republic of Tanzania, National Audit Office, Annual General Report of the Controller and
Auditor General for the Local Government Authorities, March 2022, at https./ www.nao.go.tz/uploads,
reports/ANNUAL_GENERAL_REPORT FOR_LOCAL_GOVERNMENT _AUTHORITIES ___FY_2020_21.
pdf, accessed 9" August 2022.

69 |bid.

&40 Human Rights and Business Survey 2022: Arusha Field Report.
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6.2.4.5. Conflicting priorities between businesses and LGAs

This is why we need a CSR law, which among other things, would
include provisionson CSR pricrities. Inthe absence ofacomprehensive
law regulating CSR, there are conflicting CSR priorities between
businesses and LGAs. Discretion on the part of business enterprises
with regard to CSR activities means they may focus on areas which
are not a priority around their areas of production or operations.

6.2.4.6. Some businesses not doing well in most or other aspects
of CSR

As discussed above, while some business enterprises did well or better
in CSR, they did fare well in terms of respect and protection of labour
rights. Some of the business enterprises in some of the surveyed
regions were also found to violate environmental rights, as discussed
below. This points to the need to have CSR reports, so that they can be
regulated.

6.2.4.7. Accountability for the funds contributed to LGAs
Concerns over accountability for CSR levy were also raised by some
of the interviewed corporate management officials. They expressed
dissatisfaction with management of the funds, noting that they
fear most of the money does not end up the address of community
members, but rather a large chunk end up lining pockets of some
LGA officials. One corporate management official in Dar es Salaam,
who did not want their name and company to be disclosed, said:

‘We contribute a lot of funds to support developmental activities,
but they [LGA] do not give us any receipts. There is also no specific
procedure for provision of the funds, as each leader comes up with
their own requests for funds, which becomes very inconvenient for
us as investors.’

Some of the community members and LGA officials accused some
‘big’ business enterprises of providing too little CSR contributions,
while they make a lot of profits. For instance, in Pwani District, one
LGA officials criticized CSR practices by Bakhresa Food Production,
noting that the company has given back to the community too little in
comparison with the ‘status’ of the company.®¥ CSR practices by KEDS
Co. Ltd in the region were also criticized by some of the interviewed
community members within Picha ya Ndege Ward in the region.

Similar claims were made by some of the community members
against some of the business enterprises in Morogoro.®4 In Mara, a
community member in Nyamongo claimed that ‘the foreign investors
make huge profits but deceive us with small things that even we
(community members) can do, like constructing classrooms and

& Human Rights and Business Survey 2022: Pwani Field Report.
&2 Human Rights and Business Survey 2022: Morogoro Field Report.
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buying desks and tables, instead of focusing on big things like road
construction and building hospitals.™*

6.2.4.8. Some business enterprises mainly using CSR as
advertisement tool

Some of the business enterprises, including banks, were accused by
some of the interviewed community members in regions such as
Dar es Salaam and Mbeya, of providing CSR mainly for the purpose
of advertising their products (visibility), giving examples of desks and
buildings with ‘big’ labels and colours of respective companies.®
Again, this points to the need to have CSR reports, so that they can be
regulated.

6.2.4.9. Quality and sustainability of some of the CSR projects
Some of the community members also questioned the quality and
sustainability of the CSR projects, including water projects, as has the
Government.®Thisissuewasraisedinregionssuch Mtwara, Morogoro,
and Pwani. Some of the interviewed respondents expressed such as
guality of such products and maintenance.

6.2.4.10. Poor knowledge regarding CSR and its importance
Some of the corporate management officials who responded
to the survey demonstrated poor knowledge about CSR and its
potential benefits. Naturally, because of this issue some of them
seemed to oppose the whole idea, much less making it mandatory.
This observation was mostly made among SMEs, especially in the
hospitality sector.646

LHRC suggests that (i) corporate companies should always demand for the
accountability reports of the support they have granted to the government
authorities. There is also a need for them (as a union of investors) to have
a collective monitoring and assessment of their contributions to the
government authorities in order to avoid duplication of efforts; (ii) the CAG
should be keen to identify an unbudgeted financial and other support
which the government authorities receive from business enterprises as
part of CSR; and (ii) an institutional assessment should be conducted by
anyone to ascertain whether presence or absence of such (CSR) support
has an adverse implication on the ability of government authority to collect
revenue from other sources. The law should also demand LCAs to make
reports on CSR to check implementation.

&4 Human Rights and Business Survey 2022: Mara Field Report.

&4 Human Rights and Business Survey 2022: Dar es Salaam Field Report; Human Rights and Business
Survey 2022: Mbeya Field Report.

&4 SeealsoHOTUBAYAMHESHIMIWADOTO MASHAKABITEKO (MB.), WAZIRIWAMADINIAKIWASILISHA
BUNGENI MAKADIRIO YA MAPATO NA MATUMIZI YA FEDHA KWA MWAKA 2021/2022, at https:
WwWwW.parliament.go.tz/uploads/documents/whatsons/en/1619683617-HOTUBA%20YA%20BAJETI%20
WIZARA%20YA%20MADINI.pdf, accessed 9t August 2022.

&4 Human Rights and Business Survey 2022: Mara Field Report.
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Despite much visible CSR investment in some host communities by mining
companies, nothing more is seen to benefit communities where mines
are located. This situation may be contributed by the fact that revenue is
deposited into a consolidated fund managed by the Central Government
and later redistributed based on parliamentary approved budget allocations.

6.2.5 Performance Indicators on CSR

Basing on three main indicators of assessing the trends of CSR that LHRC
has devised over period of time, it is evident that, this practice gains ground
e.g. more business enterprises practices it, some institutionalized with
specific budget e.g. GGM; and that, communities hosting the businesses
are increasingly following up the same. Table 6.1 below shows more updates
comparing with the trend of previous year.

Table 6.1: Performance indicators on CSR in 2021/22 in comparison with 2020/21

Performance Indicators

CSR Issue
2020/21 2021/22

m  Nolawtoregulate CSR practices, m  Still not law  or
except for the mining sector. regulations to

= CSR promises usually not regulate  CSR  in

Regulations. mMinNiNg sector.

m CSR promises
still usually not
documented.

B 54%ofthecommunitymembers|m Over a-half of them
expressed  satisfaction  with (59.3%) said they
the CSR activities performed do see the benefit

Satisfaction with by businesses in their areas of of CSR performed
CSR. residence. by companies in
their community,

increasing from 54%
in the previous survey.

= Onlyafewcompanieseffectively ' m  Slight improvement,

engage in CSR practices. but majority of
= Most CSR activities directed companies  still - not
Engagement in towards education, health and engaging in CSR.
CSR activities. water sectors. m  Most CSR activities
in employment,
education and health
sectors.
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6.3 Corporate Local Content Requirements
6.3.1 Overview

Local content requirements (LCR) can be defined as incidence of domestic
inputs—including capital, labour, and intermediate products—into the value
chain. It can also be defined as specifications for local labour involvement,
purchases of local inputs and services, and local ownership of firms. As
such, LRC require companies to use domestically manufactured goods
or domestically supplied services in order to operate in an economy. They
encourage local employment and the use of local goods and services, an
attempt to ensure realisation of the right to enjoy and benefit from natural
resources.

LCR policies are becoming increasingly popular in different parts of the world
and have created proponentsand criticsamong scholars and stakeholdersin
the extractivesand industrial sectors. It has been reported that approximately
90% of resource-rich countries in adopted some form of LCR policies.

Proponents of LCR argue that LCR policies and regulations create a platform
for domestic or indigenous companies to contribute immensely towards
the growth of economy. Others argue that this can indeed be achieve, if
LCR are designed currently. Other proponents of LCR go further to insist
on close monitoring of implementation of LCR policy and wide stakeholder
consultation and participation to guarantee positive and significant impact
on local value creation.

Picture 6.11: Some of the locally produced goods in Tanzania
Picture credit. IPP Media

Critics of LCR argue about competitive disadvantage, noting that while
LCR may help government achieve short-term objectives (such as
improving domestic employment and industrial performance), they
undermine long-term competitiveness. They say that LCR may lead to
loss of international competitiveness, causing a decline in global imports
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and exports and in the long-term undermining growth and innovation.
Others argue that LCR policies may often create an environment for rent
seeking, corruption and non-productive lobbying or domestic alliance
building.There is also a concern over the opposing interests of international
and domestic enterprises, and the fact that the World Trade Organization
(WTO) Agreement on Trade-Related Investment Measures (TRIMS) prohibits
making it mandatory for investors to purchase local products. The critics
essentially argue that the costs outweigh the benefits.

In Tanzanian context, particularly in the mining sector, local content is
defined as‘quantum or percentage of locally produced materials, personnel,
financing, goods and services rendered in the mining industry value chain,
and which can be measured in monetary terms.

A similar definition has been adopted for local content in petroleum sector,
in which local content refers to ‘the quantum of composite value added
to or created in the economy of Tanzania through deliberate utilization of
Tanzanian human and material resources and services in the petroleum
operations in order to stimulate the development of capabilities of
Tanzanians and to encourage local investment and participation!

6.3.2 Legal Framework on Local Content in Tanzania: Case of Mining
Sector

In the period of 2016 to 2018, Tanzania enacted several laws on local content,

but all of them relating to mining sector generally. These are:-

i) The Natural Wealth and Resources Contracts (Review and Re-
negotiation of Unconscionable Terms) Act (the Unconscionable Terms
Act) of 2017.

i The Natural Wealth and Resources (Permanent Sovereignty) Act of
2017.

i) The Written Laws (Miscellaneous Amendments)Act (Miscellaneous
Amendments Act), 2017 - amending the Mining Act of 2010.

iv) The Mining (Local Content) Regulations of 2018.

V) The Petroleum (Local Content) Regulations of 2017.

The Mining Local Content Regulations of 2018 (as amended in 2019) has

several objectives, namely:-

i) To promote the maximization of value-addition and job creation
through the use of local expertise, goods and services, businesses and
financing in the mining industry value chain and their retention in
Tanzania.

i To develop local capacities in the mining industry value chain through
education, skills transfer and expertise development, transfer of
technology and know-how and active research and development
programmes.
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i) To achieve the minimum local employment level and in-country
spend for the provision of the goods and services in the mining
industry value chain.

iv) To increase the capability and international competitiveness of
domestic businesses;

V) To create mining and related supportive industries that will sustain
economic development;

Vi) To achieve and maintain a degree of control by Tanzanians over
development initiatives for local stakeholders;

vii)  To provide a robust and transparent monitoring and reporting system
to ensure delivery of local content policy objectives;

viii)  To provide for the submission of the local content plan and related

sub-pans by contractors, subcontractors, licensees and any other
allied entity involved in the mining industry

iX) To supervise and coordinate the implementation and monitoring of
local content

The Regulations establish a Local Content Committee; provide for their
functions, chief of which is overseeing implementation of the Regulations;
and contain the following key provisions and statements on LCR:-

i) Development of local content plan: Under Regulation 7 a mining
companies and entities engaged in mining activities are required to
ensure that local content is a component of such activities. They must
submit a local content plan, subjected to approval by the Mining
Commission (Regulation 10(1)). The plan must have employment and
training sub-plan; research and development sub-plan; technology
transfer sub-plan; legal services sub-plan; and financial services sub-
plan (Regulation 12).

i Setting up local office: Mining companies are required to set up project
office within the district where the project is located (Regulation 9).

i) Mandatoryjointventure arrangementforsupply ofgoodsand services:
This is provided for under Regulation 8(6), requiring a non-indigenous
Tanzanian company to incorporate a joint venture company with
an indigenous Tanzanian company and afford the latter an equity
participation of at least 20%.

iv) Preference for indigenous Tanzanian companies in granting of a
mining license: This is provided under Regulation 8(1). For a company
in the mining sector to be considered as an ‘indigenous Tanzanian
Company' at least 20% of its equity should be owned by Tanzanian
shareholders (Regulation 3).

V) Preference to local service providers and locally manufactured goods:
This is stipulated under Regulation 12, but goods and services must
meet specifications of the mining industry.

Vi) Use of local insurance and financial services: This is covered under
Regulations 30 and 34, requiring mining entity to only retain the
services of Tanzanian insurance and financial institutions. There is

248 é%




Human Rights and Business Report 2021/22

also a requirement of maintaining a bank account with an indigenous
Tanzanian bank and transact business through banks in the country
(Regulation 36). Bank should have no less than 20% Tanzanian
shareholders to qualify as Tanzanian bank.

Vi) Use of local legal services: This is covered under Regulation 32A,
requiring use of legal services provided by local law firms or legal
practitioners.

viii)  Preference to qualified Tanzanians in employment and on-job
training: This is covered under Regulations 12 and 20.

ix) Employmentofonly Tanzaniansinjuniorlevel or middle level positions:
This is covered under Regulation 22.

X) Promotion of technology transfer: This is covered under Regulations

26,27A and 28, requiring promotion of technology transfer to Tanzania
in relation to the mining industry. There is submission of technology
transfer report (Regulation 29A).

Xi) Succession plan: Thisis covered under Regulation 21, requiring mining
entities to submit to the Mining Commission a succession plan for
any employment position that is occupied by non-Tanzanian.

Xii) Reporting obligations: There are various reporting obligations,
including under Regulation 21(1) and Regulation 37 (local content
performance reporting).

xiii)  Common Qualification System: Under Regulation 40, the Mining
Commission, in consultation with stakeholdersin the mining industry,
is required to establish a Common Qualification System, serving as
the sole system for registration and pre-qualification of local content
in the mining industry (Regulation 47).

The Mining Local Content Regulations of 2018 also provide for offences and
penalties. A person who submits a plan, returns, report or other document
and knowingly makes false statementis said to have committed and offence.
Penalty for such an offence includes a fine of not less than Tshs. 50 million or
not less than 2 years in prison, or both.

For the case of Petroleum (Local Content) Regulations, 2017, most of the LCR
provisions and statements are similar to those in the Mining (Local Content)
Regulations, 2018. These include: development and submission of a local
content plan, which includes sub-plans such as employment and training;
succession plan; procurement of works, goods, and services from Tanzania;
technologytransferrequirement;useoflocalinsuranceandfinancialservices;
use of local legal services; employment of Tanzanians in semi-skilled and un-
skilled jobs; reporting obligations; and operating a bank account in Tanzania.

6.3.3 Status of Compliance with Local Content Requirements: Some
Cases

A few studies have assessed the situation of implementation and

compliance with LCR in Tanzania, particularly in the mining sector.
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Some positives have been identified, including increased employment
for Tanzanians and local provision of services in the mining sector.
For instance, in 2007 all mining firms used foreign catering services,
but by 2016, a Tanzanian catering firm, AKO catering, has managed to
become the primary supplier of catering services to large-scale mines.
Increased market share for the catering company was made possible by
provision of high-quality services but a much lower price than charged
by foreign firms. It has also been reported that foreign mining companies
employ a significant percentage of Tanzanians and spend much more on
training than domestic companies.

In the budget speech for the Ministry of Minerals for the financial year
2022/2023, the Minister of Minerals, Hon. Dr. Doto Mashaka Biteko
(MP), revealed that in the period of July 2021 to March 2022, the number
of Tanzanians employed by mining companies and service providers
in the mining sector reached 14,308, increasing from 7,151 during the
same period in the financial year 2020/21, equal to 100% increase. He also
pointed out that during this reporting period, mining companies spent
Tshs. 52 trillion on locally produced products and provided services,
increasing from Tshs. 2.4 trillion during the financial year 2020/2021.
Contribution of the mining sector to the national economy has also been
steadily increasing, having increased from 52% in 2019 to 6.7 in 2020.

Picture 6.12: Some of the minerals available in Tanzania

In 2022, Ministry of Minerals, through Mining Commission, also announced
that it had received and reviewed a total of 378 local content plans in the
mining sector in the period of July 2021 to March 2022. For the financial
year 2020/2021, the Mining Commission had received and reviewed 113
local content plans. During this financial year, the Ministry reported to
have visited GGCM, North Mara, Shanta and Tancoal Mines to check on
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implementation of LCR Regulations, and observed that there was a good
progress in compliance and implementation. According to the ministry,
Tanzanians accounted for 90% of employees at the mines, with all of Shanta
workers found to be Tanzanians (100%).At Tancoal, the ministry found that
95% of the products/goods and services were produced and provided locally.

However, several factors have been identified as obstacles to effective
implementation of LCR. One such factor is overlapping institutional
authorities, which is caused by existence of multiple MDAs which regulate
LCRs. It has been observed that there at least nine MDAs with regulatory
authority in petroleum and mining sectors. These include Ministry of
Energy, Ministry of Minerals, the Mining Commission, State Mining
Corporation (STAMICQO), Petroleum Upstream Regulatory Agency (PURA),
Tanzania Petroleum Development Corporation (TPDC), Energy and Water
Utilities Regulatory Authority (EWURA), National Economic Empowerment
Council (NEEC), Public Procurement Regulatory Authority (PPRA).
Overlaps and lack of clarity have made it challenging for these various
agencies to work together, creating coordination difficulties.

Overlapping issues also occur in specific LCR components, such as training
and skills development and development of SMEs, and affects monitoring
and enforcement of LCR Regulations. This is another key challenge in
implementation of LCR, and this and lack of mutual coordination have
ensured that there is not enough transparency and accountability in
implementation of the LCR.

The Government of Tanzania has also acknowledged that some of the
Tanzanians lack the professional skills required for some of the positions
at mining companies. There are also challenges such as gaps in taking
full advantage of existing business opportunities in the mining sector,
lack of sufficient capital among some of the potential domestic service
providers, lack of capacity to supply large quantity of goods timely, and low
awareness among Tanzanians about the available opportunities. To address
these challenges, the Government has stated that it has directed mining
companies to develop succession plans to accommodate professional
Tanzanians in some of the positions, link local producers and service
providers to financial institutions to boost their capital so that they can take
full advantage of business opportunities in the mining sector, and continue
raising public awareness.

The survey on business and human rights conducted by LHRC in 14
regions across Tanzania Mainland in 2022 also attempted to probe on the
implementation and compliance with LCR. Evidence of compliance was
found at some of the surveyed regions. For instance, in Shinyanga some
businesswomen in Bulyanhulu who responded to the survey, acknowledged
that the Bulyanhulu Gold Mine receives tenders from local businesses.
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However, their major issue was that most of the tenders are granted to
businesses owners from Dar es Salaam and Mwanza, and from within the
surrounding community in the region. A similar concern was expressed
with regard to employment opportunities by some of the interviewed
community members surrounding the Williamson Diamonds Mine. One of
them said:

‘My brother we, the locals, do not get enough job positions here because
those who are responsible for recruitment usually bring their own relatives
from other regions, taking advantage of their relations with the mine
owner.’

In Mara, the survey found that implementation of LCR plan at Barrick's
North Mara Gold Mine appeared to be good, as it was observed that most
of the services provided to the mine, including security services, as well
as goods supplied, were from Tanzanian companies or service providers.
In Geita, the survey team found that majority of employees at GGM (about
80%) were Tanzanian, with some of them occupying management positions.
At Bulyanhulu Gold Mine in Shinyanga, the Community Relations Officer
told the survey team that when the mine wants to procure goods and
services, they check for availability of such services at village level first, then
move on to other higher levels. He said:

‘When we want to procure goods and services we start looking for service
providers at village level, if not available then we move toward level, regional
level, up to national level. If such service provider is still not found, then we
look at international level.’

In Mbeya, one of the interviewed workers at Giant Gold in Chunya DC gave
of a testimony of benefitting from on-job training to improve his skKills.
He noted that he arrived at the mine without any knowledge and skills but
was able to acquire such knowledge and skills through on-job training.

6.4 Consumer Protection

6.4.1 Legal and Regulatory Framework on Consumer Protection

Despite the fact that Tanzania does not have specific and comprehensive
law on consumer protection, it (consumer protection) ensured through in
several pieces of laws and regulations - line with its international human
rights obligations (to a certain extent). Chief among them is the Fair
Competition Act of 2003, which seeks ‘to promote and protect effective
competition in trade and commerce, to protect consumers from unfair
and misleading market conduct and to provide for other related matters.’

The said law establishes the Fair Competition Commission, whose
functions include to ensure protection of consumers’ interests and provide
remedies. There is also the National Consumer Advocacy Council, whose
functions include: representing the interests during consultations with
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the Fair Competition Commission, regulatory authorities, and government
ministries; and received and disseminate information and views on matters
of interest to consumers.

Under the Fair Competition Act of 2003, any person in trade in prohibited
from engaging in conduct that is misleading or deceptive or is likely to
mislead or deceive. In connection with the supply or possible supply of
goods or services or in connection with the promotion by any means of the
supply or use of goods or services, the Act provides for several prohibitions,
including:
a) Falsely representing that goods are of a particular standard, quality,
grade, composition, style or model or have had a particular history or
particular previous use.

b) Falsely representing that services are of a particular standard or
quality or grade.

) Falsely representing that goods are new.

d) Falsely representing that a particular person has agreed to acquired
goods or services.

e) Representing that goods or services have sponsorship, approval,
performance, characteristics, accessories, uses, or benefits they do
not have.

Sections 18 and 19 of the Fair Competition Act of 2003 prohibit misleading
conductsin relation to goods and services, in terms of nature, characteristics,
suitability or guantity of goods or services. Section 49 provides that no person
is allowed to supply goods to consumers if such goods do not comply with
product safety standards or have been banned.

Picture 6.13: A TBS official inspecting some of the goods

at a supermarket in Kasulu - Kigoma in September 2021
Picture source: MillardAyo
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There are also other laws that ensure consumer protection, including
those which establish regulatory authorities such as the Land Transport
Regulatory Authority (LATRA), the Tanzania Medicines and Medical Devices
Authority (TMDA), and the Tanzania Bureau of Standards (TBS). Among
other things, these regulatory authorities are tasked with consumer
protection. For instance, the Land Transport Regulatory Authority
Act of 2019 establishes the LATRA and the Consumer Consultative
Council, whose functions include protection of consumer interests.
The Tanzania Communications Regulatory Authority (TCRA) has protection
of telecom industry service users among its functions, including through the
Postal Communications (Consumer Protection) Regulations of 2018, which
entered into force in April 2021. TMDA and TBS work to protect consumers
against counterfeit and substandard products by ensuring consumer
product safety.

Despite existence of various laws and regulations on consumer protection,
counterfeit and substandard products continue to flood domestic market.
These products have been said to usually originate from China, India, the
United Arab Emirates (Dubai), Indonesia, Taiwan, Singapore, Pakistan,
Hong Kong, South Korea, Bahrain, Malaysia, Burma and Thailand.
Identifying and reporting counterfeit and substandard products is also an
issue for most consumers, while challenges inadequate budget allocated for
relevant authorities; poor governance and corruption; and lack of effective
enforcement of laws persist.

6.4.2 Hotspots for Counterfeit and Substandard Products

Dar es Salaam region has been identified as the biggest hotspot for
counterfeit and substandard products in Tanzania. Problematic areas in
the city include the Kariakoo Market, where counterfeit risk factor is said to
be very high, and all products, including electronics, auto spare parts and
clothing, are sold. Another key problematic area in the region is Manzese
Market. Other regions which have been identified as hotspots for counterfeit
and substandard products include Arusha, Mwanza, Mara, and Kilimanjaro.

The survey on business and human rights also found that regions located
along borders with neighbouring countries, such as Zambia, Malawi, and
Kenya, are also hotspots for counterfeit and substandard products. These
regions include Mara and Mbeya.

6.4.3 Existence and Impact of Counterfeit and Substandard Products
Community members who responded to the survey were asked various
guestions to probe existence and impact of counterfeit and substandard
products and how they respond when they come across such products.

The first question they were asked was whether they tend to inspect
goods or products to check if they have expired or of not required standard
before buying them. Half of the respondents (50.2%) said do the inspection,
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decreasing from 54% in the previous survey. 42.9% of the respondents (4
out 10) said they do not inspect goods/products before buying them, about
the same percentage as in the previous survey, while the remaining 6.9%
indicated they were not sure or did not remember.

Figure 6.3: %Response of community members on whether

they inspect goods or products before buying them (N=812)
Source: Field data, 2022

Further analysis of field data showed slight variations in terms of tendency to
inspect goods or products among male and female community members.
Percentage of community memlbers who inspect goods inspect the goods
or products was found to be higher among female community members
(51%) than their male counterparts (49%).

Figure 6.4: %Responses of community members on whether

they inspect goods or products before buying them by sex
Source: Field data, 2022
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The second question that community members were asked was whether
they have ever boughtafake orsubstandard product. 27% of the respondents
said they had bought a fake or substandard before, decreasing from 37% in
the previous survey. The majority of them (61.6%) said they had not bought
such product, while the remaining percentage said they did not remember.
However, since nearly half of the respondents acknowledged that they do
not usually inspect products, the percentage of those who have bought fake
or substandard products could be much higher, since there is possibility
of many buying such products without knowing. Percentage of those who
said they had bought or come across a fake or substandard product was
slightly higher among female community members (22%) compared to
male community members (21%).

Figure 6.5: %Responses on coming across or buying

counterfeit or substandard product (N=812)
Source: Field data, 2022

The survey also found that people in rural areas are more vulnerable to fake/
counterfeit and substandard products, since they are usually less informed
about products. One of the survey respondents in Dar es Salaam stated
that some traders take fake and substandard products fromm markets such
as the Kariakoo Market to sell them upcountry, especially in rural areas.
As stated above, Kariakoo Market is one of the hotspots for counterfeit and
substandard products in the country.

The third question that the survey respondents were asked (those who had
come across or bought such products) was action taken after coming across
or buying a fake or substandard product. Like in the previous survey (50%),
majority of the respondents (48%) said they did not take any action, while
43% said they returned the product to the seller. Only 9% said they reported
the matter to relevant regulatory authorities, increasing from 4% in the
previous survey.
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Figure 6.6: Responses on action taken by community members

after coming across counterfeit or substandard product (N=219)
Source: Field data, 2022

Lastly, the survey respondentswho said they had bought fake or substandard
products were %asked if they had suffered any harm after using such
product. 20.6% of the respondents responded “Yes." In the previous survey,
31% of the respondents confirmed suffering harm as a result of consumption
of counterfeit or substandard product.

In Dar es Salaam, the survey found that some community members do not
know how to inspect or check products to determine whether they are fake
or substandard. In Iringa, some of the interviewed community members
said that they usually do not inspect goods or products before buying them
because ‘they are in a hurry.! One of them said, sometimes you are in a
hurry, and you need to grab something quickly and go, so you even forget
to check the product. However, | occasionally check the products before
buying them.’

In Kilolo District, Iringa Region, another community member pointed out
that expiry date labels on most products, especially food products, are
usually not visible, hence people usually do not bother to inspect them.
Another respondent in the region, resident of Mufindi District, said that
another thing people do not usually bother about is reporting counterfeit
or substandard products. He said, ‘to tell you the truth, | usually don’t take
any action when | come across fake products, because | know nothing will
be done anyway.’
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Picture 6.14: Drugs, one of the fake and/or substandard
products sold in Tanzania

In Mbeya, an interview with trade officers in Mbeya City Council and Chunya
DC revealed existence of counterfeit and substandard products, but people
usually do not report such cases. One of the trade officers noted that
most of the products, especially Chinese products, sold are either fake or
substandard, including electronics. It was further reported in the region that
it has been very difficult to control cross-border movements that promote
importation of counterfeit and/or substandard goods, including the borders
with Zambia and Malawi, through which fake cosmetics are imported.
Shortage of manpower to inspect and prevent spread of such products was
said to be a challenge. At Mbeya City Council, a trade officer revealed that
a fine of Tshs. 50,000 to 1,000,000 is imposed on traders found with fake or
substandard products, which may not be sufficient to curb the problem.

Some of the interviewed community members in Mbeya pointed out that
thereisachallengeofsomeofthelabelson productsnotbeingvisible, making
it difficult for a common mwananchi to read. They also recommended for
the language used to describe products to be simplified and members
of the public to be regularly informed or educated about counterfeit and
substandard products.

LHRC calls for comprehensive national consumer protection framework
that will guide standardization of legal and policy protections of consumers
against goods and services produced in or imported from abroad. Hints of
what should be reflected in the said framework are indicated above from
the views gathered during this survey. The framework proposed should also
direct law and policy makers to reflect human rights standards or norms e.g.
as per UNCPBHR of 2011
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CHAPTER SEVEN
CORPORATE ENVIRONMENTAL RESPONSIBILITY
AND RESPECT FOR HUMAN RIGHTS

7.1. Corporate Environmental Responsibility

7.1.1. Overview

Corporate Environmental Responsibility (CER) is part of CSR. It has been
definedas“thedutytocovertheenvironmentalimplicationsofthecompany’s
operations, products and facilities; eliminate waste and emissions; maximize
the efficiency and productivity of its resources; and minimize practices
that might adversely affect the enjoyment of the country's resources by
future generations.” Businesses, especially companies, now have a duty to
improve their environmental performance and protect the environment.
CER stems from the Ten Principles of the UN Global Compact and the UN
Guiding Principles on Business and Human Rights. Principle 8 of the Ten
Principles of the UN Global Compact requires businesses to ‘undertake
initiatives to promote greater environmental responsibility.”

To ensure corporate environmental responsibility, Tanzania has put in place
various laws, regulations, policies,and rules. These include the Environmental
Management Act of 2004; the Public Health Act of 2009; and the National
Environmental Policy of 1997. The National Environment Management
Council (NEMC), established under the Environmental Management Act, is
the major body tasked with protection and management of environment
in Tanzania. It has a task of protecting the right to clean, safe and healthy
environment,whichisprotected underthe Environmental Management Act.

7.1.2. Key milestone: Right to environment now officially a human right
In 2021, the United Nations (UN) Human Rights Council recognised, for the
first time, that having a clean, healthy and sustainable environment is a
human right. The recognition was made through adoption of Resolution
48/13, called on States around the world to work together, and with other
partners, to implement this newly recognised right.Delighted by this key
milestone, the UN High Commissioner for Human Rights, Michelle Bachelet,
issued a statement, calling on States to take bold actions to give prompt and
real effecttotherighttoahealthyenvironment, followinga UN Human Rights
Council's landmark decision.She also paid tribute to the efforts of a diverse
array of civil society organisations, including youth groups, national human
rights institutions, indigenous peoples’ organizations, businesses and many
othersworldwide who have been advocating for fullinternational recognition
of this right. Additionally, she stressed the importance that the rights to
participation, access to information and access to justice are also respected
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in order for the human right to a healthy environment to be fully realized.

In another resolution, Resolution 48/14, the Human Rights Council also
increased its focus on the human rights impacts of climate change by
establishing a Special Rapporteur dedicated specifically to that issue.

7.1.3. Compliance with Environmental Obligations

When checking compliance with environmental obligations, the survey
probes on issues of adoption of environmental management policies by
businesses enterprises, conducting environmental impact assessments
(EIA), and conducting social impact assessments (SIA). Corporate officials
at the surveyed businesses were asked whether they have in place
environmental management policy. Only 45.4% of the businesses were said
to have such policy in place, while the majority 49.5% were found to not have
in place the policy. The remaining 5% of the respondents indicated that they
were not sure whether their companies had such policy in place. Compared
to the previous, in which only 34% of businesses said they had adopted
environmental management policies, these survey findings represent a
slight improvement.

Figure 7.1: %Responses of corporate officials on companies

having in place an environmental management policy
Source: Field data, 2022

However, while nearly a half of the companies said they have the policy, only
a few of them were able to produce copies when asked by survey teams.
Majority of them could not share copies of the policy.

When asked whether community members participate or are usually
involved in social impact assessment, the overwhelming majority of the
respondents (90.5%) said they do not. Only 1.4% of the respondents said they
do.

260 é%




Human Rights and Business Report 2021/22

In the previous survey, only 1% of the community members who responded
to the survey said they community members are usually involved in such
assessments.

In Morogoro, the survey team found that Kilombero Sugar Company Ltd
had adopted an environmentally friendly method of producing electricity
for industrial use. They use sugarcane pulp (bagasse) to produce electricity.
The biomass residue from the sugar production process, bagasse, is used to
generate electricity through cogeneration. This is commendable effort by
the company, in line with its environmental obligations. The UN Guiding
Principleson Businessand Human Rightsof 2011 and the UN Global Compact
Ten Principles emphasize on use of environmental-friendly technologies.
The latter encourages the development and diffusion of environmentally
friendly technologies.

7.1.4. Status and Reported Incidents of Environmental pollution caused
by business enterprises

Environmental pollutioncan bedefined as“thecontamination ofthe physical
and biological components of the earth/atmosphere system to such an
extent that normal environmental processes are adversely affected.” It also
refers to “the presence in the environment of an agent which is potentially
damaging to either the environment or human health.” Traditional types of
environmental pollution are water pollution, land pollution and air pollution,
but other forms of pollution, especially noise pollution, have also become
common and consequently added to the mix.

Community members who responded to the survey were asked about
different forms of environmental pollution experienced in their areas of
residence. Incidents of environmental pollution were reported in 13 out of the
14 regions (93%), namely Dodoma, Iringa, Dar es Salaam, Pwani, Morogoro,
Shinyanga, Geita, Mara, Iringa, Mbeya, Arusha, Tanga, and Mtwara. These
incidents fell in the categories of air pollution, water pollution, land pollution,
and noise pollution, and are briefly discussed below. In total, 37 incidents
of environmental pollution were reported by interviewed community
members.

Asshown in Figure 7.2 below, air pollution constituted the largest percentage
of reported environmental pollution (40.5%), followed by land pollution
(27%), and water pollution (21.7%). Noise pollution accounted for the smallest
percentage, at 10.8%.
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Figure 7.2: %Reported incidents of environmental pollution by type (N=37)
Source: Field data, 2022

71.4.1. Air Pollution

Air pollution incidents were reported in regions such as Dodoma,
Iringa, Dar es Salaam, Pwani, Morogoro, Geita, Mara, Iringa,
Mbeya, Arusha, Tanga, and Mtwara. In Dodoma, an incident of
air pollution was reported by some of the residents of Kilimani
Ward, who claimed operations of CETAWICO, a wine production
company in the ward, were producing unpleasant odours/
smells, which spread across their street (Chinyonyo Street).
One of the residents said:

‘..they told you they don't produce wine here, but it is not true..if you
stick around until 1:00pm you shall smell the odour, a very bad smell
produced when they open their winery fermentation tanks to start
making wine from grapes. The odour is so unpleasant that we can’t
stay inside. We have reached out to our local street leaders for their
intervention, but it appears they are of no help..’

Picture 7.1: CETAWICO industrial premises in Kilimani Ward in Dodoma,
where neighbours claim wine production takes place and produces
unpleasant odour pollution
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In Iringa, some of the interviewed community members residing near
the Mlandege Abattoir (slaughterhouse) in Iringa Municipality also
complained about the bad smells coming from the slaughterhouse.
One of the survey respondents said the odour pollution is caused
by lack of a proper drainage system at the slaughterhouse. Another
respondent, who claimed to have a shop nearby, said the smell is so
bad that sometimes he is forced to close the shop before time. He
also said he sometimes experiences difficulty breathing and nasal
obstruction.

Picture 7.2: Mlandege Abattoir in Iringa MC
which is said to produce unpleasant odours

In Dar es Salaam, complaints about industrial pollution in the form
of air pollution were made by some of the interviewed respondents
residing around the Mikocheni industrial area. One of them said that
the situation is worse during the night hours, and one might think
a house is burning due to the amount of smoke that is produced,
accompanied by unpleasant odour.

In Pwani, some of the residents of Picha ya Ndege in Kibaha District
complained aboutindustrial pollution in the form of smokes produced
by KEDs Tanzania Co. Ltd.Similarcomplaints were made against Hong
Yu Steel (T) Ltd by some of the interviewed community members in
the district, and one of the community members pointed out that the
company had even received a warning from the Minister responsible
for environment for industrial pollution, but nothing has changed.

In Morogoro, some of the survey respondents in Kingolwira Ward in
Morogoro DC expressed concerns over industrial pollution caused
by operations of Alliance One Ltd, a tobacco company. One of the
residents in the ward said sometimes the dust produced from the
industry spreads into the air and settles on top of water. In Kilosa
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District, some of the survey respondents lamented what they called
‘the outdated practice’ by Kilombero Sugar Company Ltd of burning
sugarcane crops before harvest, producing some heavy smoke in the
process that contaminates the air.

In Mara, some of the residents and local and traditional leaders in
Tarime District expressed their concerns over air pollution caused
by mining activities of Barrick's North Mara Gold Mine, particularly
the dust produced. One of the residents said that the dust emissions
(particles) in the air as a result of mining activities may have been
responsible for the deaths of his livestock. He noted that the situation
is worse at night because it is when more dust is emitted, allegedly
containing poisonous particles. In Mtwara, some of the interviewed
villagers in Mbuo Village said dust pollution caused by operations of
Dangote Cement Factory was one of the challenges they were facing.

In Iringa, IFP Company was implicated in industrial air pollution by
some of the residents in Kitwiru area. They complained about the
heavy smoke coming from the industry. In neighbouring Mbeya,
air pollution caused by operations at rice mills was said to be a big
concern for nearby residents, especially in Mbarali DC.Mill ownerswere
accused of not taking measures to prevent or reduce dust emissions.
Dust emissions were also mentioned as a challenge in Chokaa Village
in Chunya DC.

Picture 7.3: Some of the rice mills within Makambako Industrial Area -
Ubaruki Village in Mbarali DC, which have been said to cause dust pollution

In Arusha, air pollution complaints were made by some of the
interviewed respondents against Grande Demam Limited, milk
factory. It was reported that there is a pit for washing milk containers
which produces intolerable smells and cause discomfort for residents
nearby the factory. Complaints about air pollution were also levelled
against Fiberboard Limited.
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Picture 7.4: A pit at Grande Demam Limited in Arusha,
said to produce intolerable smells and causing air pollution

In Tanga, complaints over dust pollution were mainly made against
Neelkanth Lime Ltd., located in Kiomoni Ward in Tanga MC. Dust
emissions from the operations of the company were said to affect
air quality, with community members around the area noting that
the situation gets worse on windy days. It was reported that various
government leaders, including Ummy Mwalimu and Mussa Sima,
have called upon the industry to address the dust pollution problem,
but nothing been done so far. One community member residing
near the industry said, .many government leaders have come here,
including ministers and the Vice-President - who visited last year.
When they leave things continue to be as they were. We were told
the industry would be moved from here, but it is still here. We have
complained a lot, but we just have to get used to this situation, there
is nothing more we can do..’
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Picture 7.5: Extracts of media reports covering the dust
pollution situation at Neelkanth Lime Ltd

7.1.4.2. Water Pollution

Water pollution incidents were reported in regions such as Pwani,
Mwanza, Geita, Mara,and Mbeya. In Pwani, residents of Picha ya Ndege
in Kibaha District complained about the water pollution caused
by chemical waste produced at KEDs Tanzania Co. Ltd. One of the
interviewed residents told the survey team that the chemical waste
contaminates water streams community members use for economic
activities such as farming. She noted that the contaminated water
damages their food crops, including cassava and greens. Bakhresa
Food Production Ltd was also implicated in water pollution by some of
the interviewed community members in the region. Large amounts
of rice husk were found abandoned around the rice mills
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Picture 7.6: Chemical waste from KEDs Tanzania Co. Ltd allegedly
contaminating water streams in Kibaha District, Pwani Region

In Mwanza, the survey team observed a polluted river, Mirongo River,
which was said to be polluted by businessesin llemela District.In Geita,
some of the residents of Nyamalembo Village alleged that they fear
water from the river they fetch water from had been contaminated
by chemical waste from Geita Gold Mine (GGM).

Picture 7.7: Polluted Mirongo River in llemela District, Mwanza (left)
and water source feared to be contaminated by chemical waste
produced by GGM in Geita (right)

In Mara, Barrick's North Mara Gold Mine was implicated in
contamination of Tigite River, whose water flows into Mara River. It
was reported that a chemical waste pipe form the mine burst and
caused chemical waste to escape into the river. The matter was
reportedly investigated by the National Environmental Management
Council (NEMC) and culminated into the mine being punished to
pay a fine of Tshs. 1 billion by NEMC. Contaminated water in the rivers
was also said to contribute to deaths of livestock in Tarime District.
Apart form the fine, there were no reports of any other action taken
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against the mine, including in relation to the fate of the surrounding
community members who may been or might be affected by the
pollution of the river water, considering it is their main source of water
for domestic and other uses.

In Mbeya, water pollution was observed in Chokaa Village in Chunya
DC. Artisanal miners were implicated in contamination of water
sources in the village.

Picture 7.8: Water said to be contaminated by mining
activities of artisanal miners in Chokaa Village, Chunya DC

Since women and girls are often primarily responsible for water
collection, water pollution affects them more. This is because
without safe drinking water, adequate sanitation and hygiene
facilities at home and in places of work and education, it is
disproportionately harder for women and girls to lead safe,
productive, healthy lives. The responsibility of collecting water women
and girls usually bear is often very time-consuming and arduous,
which means that in a nearby water source is polluted then they
have to walk long distances in search of clean water while leaving an
uncomfortable life in terms of personal hygiene due to water scarcity.
This also leaves them more vulnerable to different forms of violence,
both at home and on the way to collect water, including sexual
violence.

7.1.4.3. Land Pollution

Land pollution incidents were reported in regions such as Morogoro,
Dodoma, Shinyanga, Iringa, Mbeya, and Tanga. In Morogoro, MVIWATA
official revealed during an interview with the survey that use of
advanced machinery and chemicals such as fertilizers and pesticides
was disturbing soil ecosystem and causing loss of soil fertility.
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In Dodoma, land pollution claims were levelled against Bhanji
Transport Company in Makole Ward, accused of allowing chemical
waste and oil from its carwash and garage into the streets. In Iringa,
Evergreen Industry was also implicated in land pollution.

In Mbeya, land pollution was observed at SIDO market area in
Mwanjelwa.Overflowing garbage bins were observed at the area, and
some of the garbage was spread across the road, preventing easy
vehicle passage, and posing health risks.

Picture 7.9: Large amount of garbage
found at SIDO market area in Mbeya

In Tanga, sinkholes were observed near Neelkanth Lime Ltd, caused
by need for raw materials needed at the industry. It was reported that
some community members extract the raw materials and sell to the
industry.

Picture 7.10: Sinkholes observed near Neelkanth Lime Ltd in Tanga
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7.1.4.4. Noise Pollution

Noise pollution incidents were reported in regions such as
Pwani, Mara, and Tanga. In Pwani, residents of Picha ya Ndege
in  Kibaha District complained about the noise pollution
produced by generators and machines at KEDs Tanzania Co. Ltd.
Similar complaints were made against Prime Timber Company in
Muheza District, Tanga Region.

7.1.5. The Mara River Pollution Saga

7.1.5.1. Introduction: Reports of Pollution in the River & Impact

The Mara River basin covers a surface of 13504 sg km, of which
about 65% is in Kenya and 35% in Tanzania. From its sources in
the Kenyan highlands, the river flows for about 395km, draining
into Lake Victoria in Mara Region, Tanzania. In early March 2022,
reports of pollution of river water emerged, with dead fish olbserved
floating on the river. It was reported that the pollution had caused
foul smell, death of the fish, and change of water colour to black.

Picture 7.11: The Mara River
Picture source: WWF

Impact of the water pollution in the river include loss of fish in
the river due to hundreds of them being killed, consequently
severely impacting people's livelihoods. Surrounding community
members, whose main economic activity is fishing, lost their
daily earnings, affecting their ability to support their families.

An investigative report by Nipashe, a local newspaper, revealed that
pollution in the Mara River has caused various health problems to
surrounding community members who depend on the river water
for domestic use and fishing activity. Health problems suffered
include skin diseases, including itching; diarrhea; vomiting, including
blood vomiting (haematemesis); and stomach inflammation/
bloating (gastritis). Apart from health complications, the river water
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pollution has been said to cause deaths of fish and cattle, severely
affecting the livelihoods of the community members in surrounding
villages. Interviewed village leaders revealed that the pollution
problems started becoming serious in 2018 and they have been
experiencing them ever since. Some of the community member
also expressed concerns over accessing health services, given the
distance between their residences and health services facilities.

7.1.5.2. Government Reaction: Investigative Team and Report
Following reports of water pollution, the Government banned fishing
in the river and suspended water use. The Government also formed an
investigative team, a National Technical Committee of 11 experts from
various public institutions to investigate the source and cause of Mara
River pollution and provide recommendations. The investigative team,
led by Prof. Samwel Manyele from the University of Dar es Salaam,
reportedly conducted field surveys along the river to take rapid tests
of polluted water (including oxygen levels), identify hotspots for
pollution, and collect water samples, solid sediments from riverbed,
decaying plants, and dead fish samples. It was also reported that
the team interviewed residents of affected villages, namely Kirumi,
Ryamisanga, and Kitasakwa in Butiama District; Kwibuse, Kwibwe,
Bisarwi, and Kuruya in Rorya District, and Nyabichume, Matongo,
Mjini Kati (Nyamongo), Bisarwi and Mrito in Tarime District. The data
collection tool (questionnaire) collected data related to livelihood
status and opinions in respect of the pollution on the river wetland
area from respondents such as farmers, fishermen, livestock keepers
and miners.

Picture 7.12: Environmental experts taking samples from

Mara River following reports of water pollution in March 2022
Picture source: Mwananchi Newspaper
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Key findings of the investigation, released in a reported dated 22"

March 2022, were:

[ The pollution was not caused by petroleum products in the
river, as the hydrocarbons detected on the surface of waters
within the wetlands were mostly biogenic in nature having
been generated from dead and decomposed plantsin the area
over a period of time;

[ There was depletion of dissolved oxygen in the river water as
extremely low levels of such oxygen was tested, which largely
contributed to the observed deaths of fish that were seen
floating;

[ The high load of organic matter seen within the wetland area
which is directly linked to severe depletion of dissolved oxygen,
is attributed to decomposed plants biomass and waste (cow
dung and urine) generated from the large number of herds of
cattle pasturing in the higher wetland areas. Decomposition of
the organics also caused blackening of the river water and bad
odour;

[ Concertation of suspected toxic chemicals tested in the water
and dead fish samples were insignificant and were found to
be within acceptable levels based on the standards set by the
Tanzania Bureau of Standards (TBS) and the World Health
Organization (WHO); and

[ Tested water samples were found to be within the acceptable
levels, reflecting that there was no infiltration of polluted water
from the river into the nearby wells used by the villagers.

In light of the findings above, the National Technical Committee
recommended several short-, medium-, and long-term measures to
be taken by the Government, including:

m Acceptable economic and social activities that are
environmentally friendly to continue as before since the
suspected hazardous chemical substances contained in the
water samples from the river were found to pose no threat to
human health;

n Active and effective enforcement of relevant laws and
regulations governing the wetland and water resources in the
area;

] The Government to designate the Mara River Wetland Area a

protected area in view of its unigueness in terms of the large
size, its proximity to Lake Victoria, as a water source, and its
proneness to invasion from livestock keepers and peasants in
search of pastures and other resources available in the areg;

] Further detailed research in the wetland area to be conducted
todetermine the available species (flora and fauna) and develop
means of eradicating invasive species which are thriving and
expanding on surface waters; and
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[ Establishment of a joint conservation programme of Mara River
Wetland which will involve all sectors that have a stake to the
wetland.

7.1.5.3. Public Reaction to the Investigative Team Report

According to the findings of the government investigative team,
pollution in the river was caused by a toxic spill of cow excrement
and urine. The report showed that about 1.8 million tons of livestock
sludge and 1.5 billion liters of cow urine had been discharged into
the river. The Government ruled out discharge of chemical waste
from the nearby gold mining, North Mara Gold Mine, as the source
of water pollution and fish deaths, but some environmentalists have
indicated that this might actually be a more plausible explanation.

The report by the National Technical Committee was widely criticized
by members of the public, including human and environmental
rights stakeholders and Members of Parliament (MPs). Among the
human and environmental rights stakeholders who were critical of
the report findings were the Legal and Human Rights Centre (LHRC)
and Lawyers' Environmental Action Team (LEAT).Among MPs who
criticized the report was the MP for Tarime Rural, Hon. Mwita Waitara,
who claimed the committee did not interview community members
from the most affected areas. He also accused the committee of not
involving MPs from the affected areas in conducting the investigation.
Another MP who was critical of the report was Prof. Kitila Mkumbo,
who guestioned the report findings in relation to recommendations
provided. One of the MPs also questioned why the Ministry of Health
and the Tanzania Bureau of Standards (TBS) were not involved in the
investigation. Having disputed the report of the committee, the MPs
recommended formation of a new independent committee to re-
investigate the source of pollution in Mara River. Such call was also
made by the ACT-Wazalendo, an opposition political party via a press
statement issued on 23 March 2022.

Following the criticism of the report, the Government team came
out to defend the report, reiterating that no contaminations were
discovered and that the fish died because they were deprived of
oxygen, and oxygen depletion was caused by high load of cow dung
and urine generated from large number of herds of cattle pasturing in
thewetlandareasovertheyears. Theteam, led by Prof Samwel Manyele,
insisted that their investigation was confined to what transpired on
7t February 2022, based on their Terms of Reference (ToRs), which did
not require them to look into long-term challenges of the Mara River.
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7.1.5.4. LHRC and LEAT Factfinding and Views

The fact-finding by LHRC and LEAT was conducted in March 2022,
around the same time the government committee was conducting
their own investigation. The probe team visited some of the villages
and affected areas to determine the cause of the river pollution,
including Kirumi and Bisarwi Villages in Tarime District, which were
reported to be among the most affected villages.

The probe team found existence of long-term problems that led
to some people suffering from skin diseases and caused death of
a large number of livestock after consuming water from the river.
According to the fact-finding report, a total of 800 livestock were
killed after consuming water believed to be polluted in the Mara
River Basin in the period of 2018 to 2022, while in the period of 15 to
15t March 2022 alone, a total of 54 livestock were reportedly killed
under similar circumstances. The dead animals were also said to have
changed colour into black after dying and declared unsafe for human
consumption.The probe team was also informed that skin diseases
had become a common occurrence among community members,
especially in 2020 and 2021, whereby affected individuals were said
to excessively scratch their bodies to deal with theier uncontrollably
itchy skins, popularly termed ‘Kwangua Vocha' |t was reported
that sometimes affected people have to use items such as pieces of
firewood or maize cobs to scratch themselves. There were also reports
of 3 fishermen who frequented the Mara River dying after vomiting
blood for 2 to 3 days and people who experienced health problems,
including diarrhea, after consuming fish believed to be affected by
contaminated water in the river.

Like other critics, the organizations disputed the claim that
contamination of Mara River was caused by animal faeces and
decomposed weeds. LHRC and LEAT also pointed out lack of civil
society representation in the government probe team; conflicting
reports by the Lake Victoria Basin Water Board and the government
probeteam regarding source of pollution; some of the key information/
explanations missing fromthe governmentreport;and the committee
led by Prof. Manyele failing to interview pollution victims.

Like other stakeholders, including MPs, LHRC and LEAT
recommended formation of an independent committee, which
shall include prominent environmental experts, to re-investigate the
source of pollution in Mara River and impact caused to surrounding
communities. They also recommended for affected community
members to be freely interviewed and government to clean the
affected areas and thereafter apply the Polluter Pay Principle.
Another key recommendation from the LHRC and LEAT probe team
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was granting of fair and timely compensation to all community
members affected by the pollution and subsequent problems caused
by it.

7.1.6. Concerns over Mine Closure Planning

Mine closure is a process that considers environmental, social and
economical aspects during mine closure planning and implementation.
Many governments across the world now require mining companies to
prepare Mine Closure Plans (MCPs). These plans are important because
communities are often left with polluted environment when mines finish
their lifespans.In Tanzania MCPs are a legal requirement under the Mining
Act of 2010 (as revised in 2019) and the Environmental Management Act,
No. 20 of 2004. Preparation and submission of MCPs is specifically required
under the Mining (Safety, Occupational Health and Environment Protection)
Regulations of 2010. The Mining Commission formed the National Mine
Closure Committee (NMCC) which is mandated to review and approve the
MCPs submitted by all holders of the Mining and Special Mining Licences.

Historically, Tanzania has been faced with the challenge of non-compliance
with the requirement of preparing and submitting MCPs, whereby very few
holders of the Mining and Special Mining Licences have been submitting
MCPs in the past 30 years. For instance, in 2019, it was reported that 190
out 200 mining companies had not submitted their mining landscape
information.

Using Buzwagi Gold Mine as a case study, HakiRasilimali, a local extractives
sector NGO, has recently (in 2021) highlighted several challenges associated
with adherence to mine closure planning requirements in Tanzania.
Such challenges include dispute on the modality of the rehabilitation to be
undertaken; MCPs being secret documents (lack of transparency); lack of
constant monitoring of the rehabilitation process as indicated by the fact
that at the time of mine closure the two parties were still negotiating on
the modality of rehabilitation; and increasing rehabilitation costs. Several
recommendations are given, including the NMCC to ensure frequent
monitoring of the mine closure plan execution and assessment of the
posted rehabilitation in accordance to submitted feasibility study so as to
determine the depreciation and appreciation of the bond value, and the
need for the MCP and rehabilitation documents to be available all the time
to the general public.

LHRC calls upon the Government to ensure all mining companies submit
and implement their MCPs as required by the law. This is essential in
safeguarding the right to clean and healthy environment, which has been
recently recognized by the international community as a human right.
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7.2. Corporate Respect for Human Rights

7.2.1. Overview: Corporate Responsibility to RESPECT HUMAN RIGHTS
Corporate responsibility to respect human rights stems from the Universal
Declaration of Human Rights (UDHR), the International Covenant on Civil
and Political Rights (ICCPR), the International Covenant on Economic, Social
and Cultural Rights (ICESCR) and the ILO Declaration on Fundamental
Principles and Rights at Work. This responsibility in contained in the UN
Guiding Principles on Business and Human Rights, and five foundational
principles namely: business enterprises should respect human rights; the
rights that must be respected are those recognized in international human
rights instruments, including the international bill of rights; the enterprises
should avoid causing or contributing to adverse human rights impacts and
seek to prevent or mitigate them; all enterprises must respect human rights,
regardless of their size, sector, operational context, ownership and structure;
and the business enterprises must have in place policies and processes to
facilitate respect for human rights, including human rights due diligence
and process for provision of remedly.

In short, when business enterprises fail to comply with the relevant national,
regional and international labour and human rights standards, they cause
labour and human rights violations. There are several ways this can happen,
for instance, when a business activities pose threat to health of workers,
which may lead toviolations of rights to life and health;a company orindustry
selling substandard or counterfeit product, which may lead to violations of
rightstolifeand health;orwherean employer disregards occupational health
and safety, which is tantamount to violation of the right just and favourable
working conditions. To prevent all these scenarios of labour and human
rights violations, businesses must therefore abide by these standards and
avoid causing or contributing to adverse human rights impacts related to
business operations, products made, and services provided. But where
they have failed in this regard or are complicit in human rights abuses, they
should ensure the victims have access to remedy.

Human rights due diligence comprises four components: a statement of
policy articulating the company’'s commitment to respect human rights;
periodic assessments of actual and potential human rights impacts of
company activities and relationships; integrating these commitments
and assessments into internal control and oversight systems; and
tracking as well as reporting performance. Company-level grievance
mechanisms can contribute in two ways: under the tracking and reporting
component of due diligence they provide the company with ongoing
feedback that helps it identify risks and avoid escalation of disputes; they
can also provide a remedy, a means of alternative dispute resolution.

Thissub-chapter briefly highlights human rightsissues and violations arising
out of the operations of businesses in surveyed regions.
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7.2.2. Human Rights Best Practices

Human rights best practices include having in place policies that promote
human rights. These include child labour prohibition policy, environmental
management policies, gender policy, disability policy, human resources
policy, and HIV/AIDs policy. Some of the business enterprises that were
visited by survey teams indicated that they have such policies in place, but
only a few showed or provided copies to survey teams.

7.2.3. Reported Human Rights Abuses and Concerns: Survey Findings
Community members who responded to the survey were asked to about
common corporate human rights violations. Majority of them (35.2%) said
they were not sure, followed by 252% who mentioned environmental
pollution, and 17% who mentioned violence against women and children.
Less than 10% mentioned other corporate human rights violations, such as
property/land rights violations, torture by security guards or police, and child
labour.

Figure 7.3: Common corporate human rights violations (N=813)

Those who responded ‘other’ when asked about common corporate human
rights violations were asked to mention those other rights. Majority of
them mentioned labour rights of workers in their respective communities.
They stated that their relatives and friends working at different industries
or factories were subjected labour rights violations, including right to fair
remuneration. Regarding property/land rights violations, most interviewed
community members pointed out ‘unfair compensation’ granted after their
land is acquired.

7.2.4. Access to Remedy and Satisfaction with Grievance Mechanisms

Community members who responded to the survey were also asked
about access to remedy. In this regard, they were specifically asked to give
their views on availability of community grievance mechanism to address
disputes between them and business enterprises. Only just above a third of
the respondents (38.6%) said there is such a mechanism in their community,
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while the majority (53.5%) said there is no such mechanism, and the
remaining 7.9% said they were not sure if such mechanism exists.

Majority of community members who responded to the survey (50%) said
they were dissatisfied with the grievance mechanisms. One of their biggest
concernswas corruption. They also mentioned grievance mechanisms being
ineffective, inadequate compensation, and delays in accessing remedy as
key issues.

Figure 7.4: %Responses on community members satisfaction
with the business grievance mechanisms (N=813)
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CHAPTER EIGHT
GENDER AND OTHER FORMS OF
DISCRIMINATION IN THE BUSINESS SECTOR

8.1. Introduction: Gender, Business and Human Rights

8.1.1. An Overview Gender Issues in Business Sector

There is an intrinsic link between gender®’ issues, economic
development e.g. through business and human rights. For instance,
women's engagement into and benefits from economic activities
includingbeingemployedinbusinessenterprisesislargelydetermined
by the cultural or social norms, roles, attitudes and beliefs. This is why,
as this survey found out, some of the activities in corporate sectors
were gendered e.g. receptionists, cleaning, store keeping against
managerial positions which were predominantly occupied by men
(more than 65%). The discrimination of women and other gender
groups on basis of their sex or disability or health status e.g. maternal
or other criteria is a human rights issue.

This chapter explores status of involvement of women and persons

with disabilities (PWDs),among other vulnerable groups, into business

undertakings. Progresses and existing barriers are mapped against

the international and national gender rights standards governing

business enterprises, women and PWDs rights. Such standards are

reflected and directed into a number of legal and policy instruments

(national and international levels) including:-

i) ILO Discrimination (Employment and Occupation) Convention
of 1958 (No. 111).

i) 1LO Equal Remuneration Convention of 1951 (No. 100).

i) ILO Violence and Harassment Convention, 2019 (No. 190).

iv)  Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW) of 1979.

v)  Workers with Family Responsibilities Convention of 1981 (No. 156).

vi)  Maternity Protection Convention of 2000 (No. 183).

vii) Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa of 2004 (Maputo Protocol).

&7 The National Strategy for Gender Development of 2005 of Tanzania defines ‘gender’ (at paragraph 1.8.1)
to refers to the culturally and socially determined characteristics, values, norms, roles, attitudes and
beliefs attributed to women and men through constructed identity in a society. Gender relationships
differ from one social setting to another and can change from time to time.
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viii) Sustainable Development Goal of 2030 (Goal 5 on Cender
Equality).

ix)  SADC Protocol on Gender and Development of 2008 (revised in
2016).

X)  Convention on the Rights of Persons with Disabilities of 2006.

xi)  EAC Gender Policy of 2018.

xii)  National Strategy for Gender Development of 2005 of Tanzania.

xiii) Persons with Disability Act of 2010.

Xiv) Employment and Labor Relations Act of 2004.

Such instruments generally call for gender equality in a view of
reducing inequalities between women and men at workplaces and
in all other economic activities. State Parties are obliged to promote
equality of opportunity and treatment in respect of employment and
occupation, with a view to eliminating discrimination of all forms.
For instance, the prohibited grounds of discrimination enumerated
include sex as well as race, colour, religion, disability, political opinion,
national extraction and social origin.

There are also several other legal instruments safeguarding the
rights of children e.g. against worst forms of child labor and certain
gender issues like HIV/AIDS. Such instruments include the Minimum
Age Convention of 1973 (No. 138); the Worst Forms of Child Labour
Convention of 1999 (No.182); the Domestic Workers Convention of 2011
(No.189); and, the ILO's HIV and AIDS Recommendation of 2010 (No.
200).

8.1.2.UNGPBHR’s Requirements on Gender Issues

On the other hand, the UNGPBHR of 2011 (explained in chapter two)

acknowledge and make reference to gender issues in several places.

For instance, gender issues are covered or implied in Principles 3, 7,12,

and 20. Among other things, these Principles call for:-

i) An effective consideration of gender issues, vulnerability and/or
marginalization.

i) Paying special attention to GBV.

i) Business enterprises to consider additional standards if
circumstances require.

iv)  Requirement for business enterprises to make particular efforts
to track the effectiveness of their responses to impacts on
individuals from groups or that may be at heightened risk of
vulnerability or marginalization.
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The gender references can be divided into three ‘gender windows.®48
The first gender window is framed by the general principle of non-
discrimination, while the second window is shaped by provisions
explicitly highlighting the need to integrate a gender perspective
at certain places.®* The third gender window is the requirement of
businesses enterprises to consider additional standards.®>°

Despite the existence of gender references in the UNGPs, the UN
observed the need to unpack the gender dimension of UNGPBHR,
the mandate which was given to the UN Working Group on Business
and Human Rights, which started doing so in 2017. In June 2019, the
Working Group presented a report on Gender dimensions of the
UNGPBHR during the 41st session of the Human Rights Council. The
report highlights the differentiated and disproportionate impact
of business activities on women and girls and develops a gender
framework for the Guiding UNGPBHR .5

In this regard, the Working Group proposed a three-step
gender framework - gender-responsive assessment, gender-
transformative measures and gender-transformative remedies
— and uses the framework to develop gender guidance specific to
each of the 31 guiding principles. All these and other gender analysis
frameworks were considered in assessing the status of compliance of
gender rights by business enterprises in Tanzania.

8.2. Key Issues Affecting Women'’s Rights in The Business
Sector

This survey has noted that, there are cormmonalities of types of issues
of concerns affecting women's rights in the business sector; and, the
attributing factors almost all over the work. The key amongst the
attributing factors appears to be insufficient legal protections and
enforcement of the laws. For instance, Tanzania lacks specific law on
women or GBV, a situation which renders it difficult to have specific
attention to women issues.

648 See Report of the Working Group on the issue of human rights and transnational corporations and
other business enterprises, Gender dimensions of the Guiding Principles on Business and Human
Rights, Human Rights Council, Forty-first session , 24 June-12 July 2019, Agenda item 3, at https./
www.ohchr.org/en/special-procedures/wg-business/gender-lens-ungps, accessed 10t August 2022.

&49 |bid.

850 |pbid.

&1 Report of the Working Group on the issue of human rights and transnational corporations and other
business enterprises (supra).
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There are cases to suggest that, presence of specific law on the rights
of child (Law of the Child of 2009) in Tanzania, has contributed to
reduction of incidents of child labor as data below shows, albeit in
generalized perspective.

In 2021 the President of the United Republic of Tanzania, H.E. Samia
Suluhu Hassan, acknowledged that economic empowerment for
women is crucial to achieving gender equality and her administration
is committed to ensure enabling environment for women to attain
economic independence.

8.2.1.Key Issues on Women's Rights in Business Sector — Global Context
The Working Group on Business and Human Rights®? has highlighted
some of challenges facing women's participation and inclusion in the
business sector at global level.

Such challenges include various forms of discrimination and violence;
non-recognitionorundervaluing ofwomen’'scontributiontoeconomy;
overrepresentation of women in informal, casual, and part-time work
(as argued in chapter one of this report), as well as in supply chains of
numerous industries, where they are more vulnerable to exploitation
and abuse; pregnancy and maternity-related discrimination;
underrepresentation of women in managerial positions; unequal pay
for equal work.

Other key issues include inability of women to play an active role in
trade unions, which increases the risk of their human rights concerns
being overlooked: perpetuation of gender stereotypes, normalization
of discriminatory social norms and objectification and sexualization
of women's bodies, resulting in the commodification of women; trade
and investment policies that are gender-neutral, which exacerbate
existing discrimination against women; impacts of environmental
pollution, climate change and land acquisition; and, women affected
adversely by business activities face additional barriers in seeking
access to effective remedies.

8.2.2. Key Issues Affecting Women’s Rights in the Business Sector -
Tanzanian Context

Numerous policies on women and economic development, business

sector inclusive have all almost consensus on challenges facing

women in business sector. Such policies include the National

62 Report of the Working Group on the issue of human rights and transnational corporations and other
business enterprises (supra).
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Microfinance Policy of 2019; the National SMEs Policy of 2003; the
National Trade Policy of 2003; the National Agriculture Policy of 2017;
the National Fisheries Policy of 2015; etc. Key amongst the challenges
are mentioned to be lack of sufficient skills; and, discrimination.
The attributing factors are said to be some of cultural norms and
insufficient legal frameworks (as said earlier).

The survey, which is subject to this report, has ascertained a number
of challenges, which could also be termed as barriers for effective
women's participation, inclusion and benefits from the business
sector, particularly, through business enterprises. The challenges,
concerns and attributing factors heard from consultations were:-

8.2.2.1. Women mostly occupying low-paying jobs

The survey also found that most women secure lower-paying
jobs, especially sectors such as hospitality and manufacturing,
whereby some of them occupy positions such as cleaners and
receptionists. In Iringa, the survey found working at Makota Farm
in Kilolo District, while men were found occupying administrative
positions.®>*Thissituationcould belinked by stereotype perception
of gendered roles and women's insufficient skills attributed by
other social barriers in their communities.

8.2.2.2. Women disproportionately affected by inadequate wages
and delays in payment of wages

The survey established that the minimum wages which are
paid to workers are not commensurate with the current costs of
living, and yet some employers were found to pay even below
the minimum wages — as discussed in details in chapter three
of this report This may affect women more, especially when they
are occupying low paying positions and are heads of households.

8.2.2.3. Women recruitment as issue at most workplaces in the
business sector

At most of the surveyed workplaces, the percentage of women
who were employed was very low compared to that of men. For
instance, at Vita Foam (T) Ltd: Coast Concrete Poles; and, CPL T
Grain Processing & Storage Co. Ltd in Pwani Region, the survey
team found that only 2.3% of employees were female, and there
was not PWDs >

655 Human Rights and Business Survey 2022: Iringa Field Report.
64 Human Rights and Business Survey 2022: Pwani Field Report.
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Picture 8.1: One of the few female employees at industrial
workplaces in Pwani Region, found working as machine
operator at CPL (T) Grain Processing and Storage Co. Ltd

In Iringa and Tanga, a significant variation was observed in terms
of percentage of male and female workers employed at some of
the workplaces, with male workers accounting for a very large
percentage at most places. However, at some other places,
women accounted for the bigger percentage of workers, as
shown in the tables below. This was also observed in the cashew
nut factories in Mtwara.

Table 8.1: Number of Female workers at some of the surveyed industries/
companies in Iringa and Tanga

Iringa
Industry/Company #Workers g Female %Female
Workers Workers
Iringa Food and Beverages Co. Ltd 508 6 1%
Pyrethrum Company of Tanzania N4 48 229,
Sai Energy and Logistics Co. Limited 20 10 50%
Tanga
Industry/Company #Workers 4 Female %Female
Workers Workers
Neelkanth Lime Co. Ltd 213 20 9%
Tanga Fresh Ltd 121 34 28%
Trianon Investment Ltd 10 o) 80%

Source: Field data, 2022.
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Women were also found to be generally vastly underrepresented
in mManagerial positions. For instance, at one company in
Dar es Salaam Region, there was only 1T woman among 27
employees holding managerial positions. Among the corporate
management officials, including human resources officers, who
were interviewed at workplaces, only 27.7% were females, while
the rest were male. Factors attributing to this situation as the
same as already elucidated above.

8.2.2.4.Most female workers working as casual laborers

One of the key observations made by the survey is that very few
women were found to be employed at the surveyed workplaces.
This was found to largely contributed by a negative perception
towardswomen and their ability to handle some of the jobs. LHRC
recognizes the spirit of women who break the gender barriers
and seek the male dominated jobs, as well as employers who
trust in their capabilities regardless of community perception.

Picture 8.2: Left - Women working as casual laborers at
Coast Concreate Poles Limited in Bagamoyo - Pwani. Right - Women
found working as casual workers at a rice mill in Ifakara, Morogoro

8.2.2.5. Casual female workers facing more discrimination
Femalecasualworkersaredisproportionately affected astheyface
more discrimination and experience various forms of violence,
especially verbal abuse and sexual harassment. Pregnant women
working as casual labourers are also forced to continue going
to work, especially where they are the only breadwinners in the
family.

As a result, some of them have miscarriages, as revealed by a
nurse at one of the factories that were visited in Tanga, who said
that they get many cases of miscarriages at the factory because
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some pregnant casual workers are the breadwinners in their
families,andthey knowthatiftheydonotreportforwork, they will
earnaliving tosupport them and their families. The nurse added
that there was one pregnant casual worker who fainted while
working and was given first aid and then rushed to a hospital.
It was revealed that she was eight-month pregnant and advised
to rest.

8.2.2.6. Unequal pay for equal work

As discussed above, majority of workers who responded to the
survey (40.6%) said they receive unequal pay for equal work,
meaning that there are different workers, including women,
who use equal skill and effort to perform their job under similar
conditions or working environment, but are paid differently.

8.2.2.7. Working environment at some of the workplaces not being
women-friendly

Some of the workers who responded to the survey described
working environment for women as very poor (10.8%) and poor
(24.2%). Additionally, 5.6% and 22.8% of workers said the state of
toilets is very poor and poor respectively, and onsite observation
revealed that toilets for workers at a significant numlber of
surveyed workplaces were in poor and dilapidated condition.
Women visiting workplaces and female workers were found
to be disproportionately affected by dirty toilets, especially in
terms of increasing the risk of contracting diseases such as UTI.
Regarding thisissue, one of the workers at Africa Zhenyan Group
of Companies in Iringa, had this to say, ‘our sisters are very much
affected by the state of toilets, which are very dirty/filthy and
without water. Most of them get UTI.’

As discussed in the labour chapter above, employers are required
to make provisions for other sanitary conveniences such as
washrooms, washing facilities, and changing rooms. They are
required to provide separate change rooms for males and
females. Regarding changing rooms, some of the interviewed
workers said there are changing rooms at their workplaces, while
others said there were not. Fewer claimed there were separate
changing rooms for males and females.
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8.2.2.8. Women subjected to different forms of violence and
harassment in the workplace

The survey found that women suffer different forms of violence
at workplaces, especially sexual violence and harassment. Sexual
violence accounted for 21.3% of commmon forms of violence at
workplaces, but the percentage could be higher if awareness
about GBV was high among workers. Economic violence is also
an issue for women, given they are given low-paying jobs and
sometimes paid less than men for doing equal work.

Iringa, CHODAWU and CMA officials who responded to the survey
stated that there are many cases of sexual harassment in the
region, but most of them are not reported to the formal channels
and most lawyers avoid them because they are difficult to prove.
In Mafinga DC in the region one of the survey respondents at
En Xin Co. Ltd alleged that, there was a Chinese supervisor who
used to touch workers, and we had to inform his boss about his
behavior for him to stop.’

In Mtwara, another female worker at Dangote Cement Factory
alleged that, ‘there is an Indian supervisor who you used to call
female workers to this office and start touching their breasts or
buttocks, and he did so to many female workers, and most of us
kept quiet. But one day we mobilized ourselves and asked him
to stop and he ignored us, thinking we cannot do anything or
report him. However, one of us finally reported him and followed
her lead. At the end of the day all women in his supervisory unit
were removed, such that there are no more women working
under him at the moment.’

In the second half of 2021, LHRC also conducted a mini survey on
the rights of journalists that touched on workplace violence and
harassment. Majority of respondents acknowledged existence
of different forms of violence at workplace and female journalist
were identified as the major victims/survivors of such violence.
Nearly half of them (42%) said it is a serious problem for female
journalists, followed by 40% who said it is a moderate problem.
Sexual harassment in its different forms was also mentioned by
nearly all respondents as a common. Examples include flirting,
making sexually offensive gestures or remarks, inappropriate or
unwanted touching of arms or brushing up against a woman,
blocking the way or standing in the way, making sexually offensive
facial expressions, unwelcome sexual advances, and repeatedly
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asking for dates or hook ups. Editors and human resources
officers were mentioned the most as perpetrators of sexual
violence against female journalists. Other perpetrators include
managing directors/managers, media owners, and sources.

Physical violence against women was said to be less common.
However, some of the female workers at CPL Co. Ltd claimed
that their Chinese supervisors sometimes subject them
to physical abuse, such as slapping, but this is only ‘when
they have not done exactly what they were told or there is a
miscommunication, and they are already used to the situation.
This constitutes normalization of discriminatory social norms.

8.2.2.9. Objectification and sexualization of women’'s bodies,
especially of female workers in the hospitality sector:

The survey found that bar attendants (ladies) and some female
hotel attendants are forced to wear short skirts ‘to attract’
customers and encouraged to ‘respond’ to sexual advances by
customers. This was revealed by interviewed respondents in
different regions, including CMA Zonal Officer in Iringa, who
alleged that, ‘hotel and bar (female) workers are subjected to a
very uncomfortable working environment. For instance, they are
told to wear short skirts so that customers can see their thighs
and be happy, and sometimes they are given such short clothing.
At the same time, when they get pregnant they are fired, hence
usually abort, killing unborn babies...it is a very dangerous life.’

8.2.2.10. Women at risk of sexual violence on their way to and
from work

In Mafinga DC, Iringa Region, it was reported that some
female workers were targeted and subjected to sexual
violence while on their way to work and from work to home.
This was revealed at Yi Sen International Investment Company
Limited, En Xin Co. Ltd, and Evergreen Wood Company. One
of the survey respondents, who works at Yi Sen International
Investment Company Limited said that some of the workers,
including female workers, live more than 10 km away, hence
have to work up very early in the morning when it is still dark,
increasing the risk of being raped along the way. At Evergreen
Wood Company, one of the respondents said some female
workers used to arrive too early at work and most of them were
raped while on the way, hence the company decided to prohibit
workers arriving at workplace before 6:10am.
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Picture 8.3: An announcement observed at Evergreen Wood Company in
Mafinga, Iringa, prohibiting workers from arriving at work before 6:10am

8.2.2.11. Sextortion and sexual harassment of women seeking
employment

Women who seek employment, especially young university
graduates, continue to face the challenge of being asked for sex
bribe in order to get employment or subjected to different forms
of sexual harassment highlighted above to achieve the same.

8.2.2.12. Pregnancy and maternity discrimination at workplaces
Pregnancyandmaternitydiscriminationatworkplacesisoneofthe
keyissuesaffectingwomen'slabourrights,includinginthebusiness
sector. This type of discrimination includes dismissal of pregnant
workers, denial of promotion, pay decrease and redundancy.
Discrimination and dismissal of female workers because of
pregnancy is prohibited under key international instruments
and domestic laws, as discussed above.

During the survey, allegations of denial of maternity leave
and incidents of maternity discrimination were made and
reported by some of the interviewed respondents in Dar
es Salaam, Pwani, Morogoro, Mwanza, GCeita, Iringa, and
Mtwara. In Dar es Salaam, it was reported that some of
the employers dislike employing female workers because
they do not want to provide maternity leave in the future.
One of the interviewed female worker in the region stated that
pregnant workersare less likely to retain their jobs upon returning
from maternity leave.
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In Iringa, a director at Iringa Food and Beverage Ltd said they had
only hired male workers because this is because many women
became pregnant in the past and could not do their jobs properly.
Someoftheworkersin DaresSalaam and Pwanisaid maternity leave
isgranted but not paid. In Pwani one of the survey respondents also
lamented reduction of her maternity leave days, alleging that her
leave was cut short by her employer.In Morogoro, the survey team
met a woman who claimed to be a former employee of Mazava
Winds Group Ltd and that she lost her job because of pregnancy.

A similar claim was made by a gas/petrol station worker in Mwanza,
who asked the survey team, ‘Have you ever see a pregnant woman
at gas/petrol station. A similar situation was reported during
interviews with workers at Yi Sen International, Evergreen and
East Africa Zhenyan in Iringa.In Mtwara, a female security guard at
Kiwango Security Company said that she got pregnant in the past
while working at the company and had to quit her job because of
it, but later she returned and successfully re-applied for the job.

8.2.2.13. Some jobs being considered men'’s jobs only

The survey found that very few women were doing some of the
jobs, traditionally considered to be men's jobs. This was especially
an issue in the transportation sector, whereby only 1 of the 125
interviewed bus and truck drivers was a woman. The survey also
found that some of the women have been made to believe that
they cannot do certain kinds of jobs. This was especially found to
be the case in Pwani Region, whereby some of the interviewed
female workers claimed that most of the jobs are reserved for men
because they as women cannot do them.

Some of the women in the community were also said to be
reluctant to apply for certain jobs considered to be more
suitable for men. In Tanga, one of the interviewed female
workers at Neelkanth Lime Co. Ltd revealed that most women
in Tanga Urban think working at factories is for men, their
job is take care of their husbands or partners and ‘look good.
She said that most of the women working at factories come from
other regions and districts. At Ronglan International Investment
Company Limited in Mafinga, a human resources officer said, ‘there
are only a few women here, mostly doing some cleaning and item
arrangement works, but not working in the logging section, that
section is for men only.’
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8.2.2.14. Unfair termination from job

Instances of unfair dismissal of female workers were also
observed by the survey. For instance, an official at official from
the Commission for Mediation and Arbitration (CMA) in Iringa
stated during an interview that most of the labour cases they
receive are on unfair termination. He noted that cases of female
workers unfairly terminated for refusing sexual advances are very
common among workers in the hospitality sector, such as those
who work at night clubs, bars, and hotels.

8.2.3. Women in the Informal Sector: Some Practical Issues of Concern
Women in the informal sector continued to be faced with various
challenge, including limited access to credit because of lack of security
to secure loans from financial institutions; underrepresentation in
leadership, especially among female market traders; lack of sufficient
capital; being subjected to various forms of violence, including sexual
violence, psychological violence, and economic violence.

Other challenges that women in the informal sector include low
awareness about women'’s rights, and low level of education and
entrepreneurial skills. In Dar es Saalam, a female market trader at llala
Boma Market in Dar es Salaam said, ‘most of us women do not own
property that is considered suitable security by financial institutions
so that we can obtain loans. Our husbands are the ones indicated as
owners in the title deeds.’

Forwomenworkingasmarkettraders,conduciveworkingenvironment
is also a big issue of concern for them. Most marketplaces that were
surveyed, including in Dar es Salaam, Shinyanga, and Mwanza, were
characterized by poor drainage system, poor sanitary facilities, and
dirt around some of the market stalls.

Accessto market stallswas also said to be a challenge for somme women
market traders, some of whom claimed that male market leaders ask
for sex bribe from female market traders so that they can get market
stalls. In Shinyanga, a female market trader said, ‘take a good look at
the market stalls which are in a good condition, most of them are
occupied by men. If you see a woman occupying one then know that
she has given a bribe, either sex or money, that's her secret.’
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8.2.4. Some of Practical Actions Recommended on Women in Business
Sector

LHRC callsfor an adoption of special measures to ensure that, all those

and other challenges or barriers that women are facing in business

sector are ultimately addressed. Some of the recommended actions
are:-

i) the government to formulate and enforce national gender
mainstreaming strategy on business sector which should also
incorporate some enforcement mechanisms e.g. empowering
gender-related structures and systems at LCAS' levels to be
used. For instance, the committees on violence against women
and children (VAWC) commonly termed as MTAKUWWA under
coordination of social welfare officers and regional secretariats
can be of help; and,

i) to institutionalize gender sensitivity components into the
oversight bodies' structures, system and operations so that
they can enforce it through their routine mandates. Some of
the oversight bodies (i.e. regulatory authorities) are indicated in
chapter two of this report.

8.3. Persons With Disabilities (PWDS) in Business and Human
Rights

8.3.1.0verview of Legal Framework on Disability Rights

The rights of PWDs are guaranteed internationally, regionally and
nationally, including under the UN Convention on the Rights of
Persons with Disabilities (CRPD) of 2006; the Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Persons with
Disabilities in Africa (not yet ratified by Tanzania); and, the Persons
with Disabilities Act of 2010.

Such rights stipulated under CRPD include right to equality and non-
discrimination,righttolife, righttoequalitybeforethelaw,righttoliberty
and security of person, freedom from torture, freedom from violence,
right to education, right to health and right to work and employment.
States, including Tanzania, are obligated to take appropriate
measures to ensure PWDs do not suffer any form of discrimination
and protected from forms of exploitation, violence and abuse.

In the context of business and human rights, the relevant provisions
within the CRPD, including Articles 5, 6,7, and 27. Under these Articles,
States, including Tanzania, are obligated to among other issues:-
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i) Recognize the right of persons with disabilities to work, on an
equal basis with others. This includes the right to the opportunity
to gain a living by work freely chosen or accepted in a labour
market and work environment that is open, inclusive and
accessible to persons with disabilities.

i) Safeguard and promote the realization of the right to work,
including for those who acquire a disability during the course
of employment, by taking appropriate steps, including through
legislation.

i)  Prohibit all discrimination on the basis of disability and
guarantee to PWDs equal and effective legal protection against
discrimination on all grounds.

iv) Take specific measures which are necessary to accelerate or
achieve de facto equality of PWDs.

v) Recognize that women and girls with disabilities are subject
to multiple discrimination, and in this regard take measures to
ensure the full and equal enjoyment by them of all human rights
and fundamental freedoms.

At the national level, the Persons with Disabilities Act of 2010
also recognizes various rights of PWDs, including right to non-
discrimination and right to work (employment). Regarding the right
of PWDs to work, the law imposes various obligations to employers,
in both public and private sectors. These obligations include the
obligation to give employment to PWDs; facilitate continuance of
employment for PWDs; not to discriminate PWDs in employment;
and provide conducive working environment.

More specifically, to safeguard the right to employment for PWDs,

employers are required to, among other issues:-

i) Give employment to PWDs who meet minimum qualifications
where there are vacant posts fir for them and they apply.

i) Ensure 3% of employees are PWDs if workforce is 20 people and
above.

i) Endeavour to maintain employment of PWDs.

iv) Nottreat a PWD differently from other persons without disability
in relation to advertisement of employment, recruitment of
persons for employment, creation, classification or allocation of
wages, salaries, leave or accommodation, and any other similar
benefits; training, advancement, apprenticeship, transfer,
promotion or retrenchment, provision of facilities related to or
connect with employment and provision of any other benefits or
other matters related to employment.
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v) Take all necessary measure to improve work environment to
prevent injuries and impairment.

vi)  Provide job accommodation and provision of working tools.

vii) Ensure safe and healthy working conditions for all employees
with disabilities.

viii) Protect employees with disabilities from harassment.

ix) Permit employees with disabilities to exercise their labour and
trade union rights in accordance with any relevant laws.

X)  Enableemployed personswith disabilities to have effective access
to general, technical and vocational guidance and continuing
training for their carrier and advancement.

Additionally, the PWDs law requires the Minister responsible to ensure
promotion of employment for PWDs by applying affirmative action
treatment; job retention and return to work for any employee who has
obtained disability at workplace; and reasonable changes in provide
to PWDs in the workplace.

8.3.2. Trend of Inclusion and Participation of PWDs in Business Sector -
General
There are varied statistics indicating the trends of an inclusion and
engagement of PWDs in the (formal) business sector e.g. paid up
jobs. For instance, the NBS' the Integrated Labour Force Survey
2020/2021 shows that participation of PWDs in economic activities
(employment) has increased from 59.1% in 2014 to 63.2% in 2020/21.
The NBS' survey finds further that, the unemployment among
PWDs has decreased significantly from 12.4% in 2014 to 6% in 2020/21
- basing on the national statistics.

According to NBS, ‘an increased employment has been
credited to successful implementation of the 2004 Disability
Policy and introduction of a special credit window for PWDs
(2% of LGA revenue)’ However, according to the same NBS
survey report, in the private business (non-farm) percentage of
employment has declined from 26.6% in 2014 to 22% in 2020/2],
and this is more likely to have affected employment of PWDs in
business sector.

The NBS'findingson PWDs employability status or trend seem to have
dissimilarity with recent (2010s) study on the same subject matter
conducted by Comprehensive Community Based Rehabilitation in
Tanzania (CCBRT). The different could be attributed to, among other
factorsthat,the mapping ofemployability statusdone by NBSincluded
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self-employed PWDs e.g. through economic groups supported under
the 2% LGA revenue indicated in their report above; while, the CCBRT
one predominantly focused on employed PWDs. The geographical
sample sizes are also different.

The CCBRT study (reference indicated above), which was sought to
CCBRT to assess the proportion of employed PWDs in education,
health and private sectors, employment of PWDs in Dar es Salaam
indicates that, among all 24,552 teachers surveyed from all learning
institutions (regardless being private or public) in Dar es Salaam, Mara,
Lindi, Mbeya, Singida and Tabora only 519 equivalent to 21% were
PWDs.

Moreover, according to the same study by CCBRT, in the health sector,
among all 738 health employees surveyed in Dar es Salaam, only
17 equivalent to 2.3% were PWDs and in private sector, the survey
associated72companiesin Arusha, Mwanza, Kilimanjaro, Morogoroand
Tanga and among all 20,568 employees surveyed, only 86 equivalent
to 0.4% were PWDs. The said CCBRT report also indicates that there
is gender imbalance of employment opportunities to PWDs as men
with disabilities are more employed than that of their counterparts
and that the working environment are not friendly to PWDs.

8.3.3. Trend of Inclusion and Participation of PWDs in Business Sector -
Surveyed Areas

The LHRC's findings on employability status of PWDs, which
focused on private sector, particularly business enterprises,
coincidently seem to tally with CCBRT's findings on the same
(orivate sector), but with a slight improvement of 0.8% (say 1%)
compared with 04% found by CCBR. The business enterprises
interviewed did not have sufficient records on PWDs employed.
Almost all of the sampled corporate companies did not comply with
the statutory requirement of employing at least 3% of workers with
disabilities.

No single best practice on this was obtained from the
consultations made in July 2022. For instance, out of nearly 50
business enterprises (companies) interviewed in Dar es Salaam
and Pwani, none (0%) had an employee with any form of disability.
This is critical especially because, these two regions were expected to
be enlightened on disability rights probably more than any other one
due to presence of hundreds of media outlets (access to information)
and having head offices of all organizations and networks of PWDs.
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Moreover, in Morogoro, no PWDs were found to be employed at Flomi
Hotel and WhatsAfrica Ltd, as was the case at most other workplaces,
except lllovo Kilombero Sugar Ltd, where 1 PWD was found to be
among the employees.

In Iringa, out of 17 workplaces/employers surveyed, only 1 (Mufindi Tea
and Coffee Ltd) was found to employees with disabilities (10). At Lumilo
Classical Hotel and Tours in the region, the manager claimed they had
attempted to hire one PWD but he lacked the relevant qualifications,
so they had to let go of him. He also mentioned that they have been
advertising vacancies and encouraging PWDs to apply but not one
has come forward so far.

LHRC calls for strict enforcement of the disability law regarding
proportionality of inclusion of PWDs in employment opportunities.
The labour officers and other relevant regulatory authorities should
be mandated to enforce this requirement (of 3%). Moreover, the
disability committees established under Section 14 of the Persons
with Disability Act of 2010 should be effectively operationalized so
that they could also act as watchdogs to oversee compliance of this
legal requirement.

8.3.4. Attributing Factors and Situation on the Ground of PWDs in
Employment

The last national census of 2012, which was applicable to the time of
thissurvey indicated that, around 4.2 million (equal to 10%) Tanzanians
were living with a disability. Various reports on disability indicate that,
PWDs are often among the poorest and most marginalized in society;
and that, disability has a significant impact on health, employment
and education. Forinstance, more than halfof children with disabilities
do not attend school as a result of their health or activity limitations.
Moreover, illiteracy among Tanzanians with a disability is said to be
48%, compared to 25% among those with one. As such, according
to CCBRT, which is also an obvious fact, this trend seriously hinders
social and economic development.

Apparently, due to those and several other factors (barriers eg.
institutional, attitudinaland environmental), PWDs are notengaged in
formal employment opportunities in equal status with other persons
without disabilities even when they all have same qualifications. A few
of PWDs in employment were found by this survey at hand facing a
lot of challenges, indicated above. Other key findings in this regards
include:-
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8.3.4.1. Absence of Disability Mainstreaming Policies at Work
Places
One of the key findings that may be contributing to this situation
is lack of non-discrimination or disability mainstreaming policies
at workplaces. The employers who responded to the survey
were asked about having in place this policy and 61.4% of them,
which nearly two thirds, said they do. However, the remaining
percentage of employers indicated that they did not have this
policy in place.

8.3.4.2. Perception on Inability of Disability

In Dar es Salaam, the survey on business and human rights
found that some employers do not like hiring PWDs because
they ‘are not as effective as persons without disability. In Pwani, it
was reported that PWDs are not employed at industries because
they ‘'may somehow delay production’ and the environment is
‘not suitable’ for them. Similar claims were made at some of the
workplaces in Tanga.

In Dodoma, the survey team met with a mediator at the
Commission for Mediation and Arbitration (CMA), who claimed
that the fact that no complaints of labour rights violation are ever
filed by PWDs shows that most employers in the private sector
do not hire PWDs.He added that most employers use a word that
is insensitive when explaining why they do not like to employ
PWDs, ‘'unemployable.’ He noted that this is the reason very few
PWDs are employed in the private sector, compared to those
employed by the Government. In Tanga, one of the employers
claimed they avoid employing women or PWDs because they
are ‘expensive’ to accommodate and ‘unreliable!

8.3.4.3. Unfair Working Conditions and Exploitation

As discussed in the labour rights and standards chapter above,
the main concern expressed by the respondents at surveyed
workplaces was the friendliness of the workplaces to PWDs
About two thirds of the respondents said it poor and very poor,
while only 9.7% said it is very good and 27.5% said it is good. In
Dar es Salaam, it was observed that the environment at most
workplaces (companies and industries) was not friendly to PWDs,
with relevant infrastructure missing. SHIVYAWATA official in
Tanga also said lack of accessibility to buildings is a big challenge
for PWDs.
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Lack of supportive environment at workplaces is therefore a
concern for PWDs inthe business sector. Over half of the surveyed
places were observed or said not have relevant infrastructure to
support movement and convenience for PWDs. For instance,
one worker at Mabengi Matrix International Ltd in Dar es Salaam
said, ‘as you can see, this industrial building is not suitable for
a PWD to work here, as the production area is up there in the
upper floors and there is no lift, we only use stairs.’

LHRC's Human Rights Survey 2021 showed that sometimes
PWDs who do get work underpaid when it comes to payment.
For instance, an official working for an NGO dealing with PWDs
in Tanga revealed that PWDs who seek work are usually exploited
through underpayment, especially those who cannot talk. He
said, .. sometimes persons with disabilities, especially those
who are unable to speak or deaf persons, are made to work and
exploited when it comes to payment. For instance, there was
one such person who was made to till the land and then paid
only Tshs. 2,000, contrary to the original agreement...’

Ramps were also found to be non-existent at most workplaces,
including in at some of the surveyed workplaces in Dar es
Salaam, Morogoro, Arusha, Kilimanjaro, Mwanza, Mara, and
Mbeya. Disability-friendly toilets were also found lacking at most
surveyed workplaces.

8.3.4.4. Some Weaknesses on Enforcement of Disability Law

The survey in 14 regions of Tanzania Mainland found that most
of the challenges highlighted and briefly discussed above are
contributed by poor implementation of PWDs law, including
and especially provisions relating to employment, as highlighted
above.

LHRC believesthat more effective implementation of the law shall
seethesituationofemploymentof PWDsinthe private or business
sector significantly improving. The ways to enhance enforcement
of thislaw are suggested above e.g. operationalization of disability
committees and requiring oversight bodies in business sector to
enclose disability monitoring in their routine execution of their
mandates.
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8.4.0ther Forms of Discrimination in Business and Human
Rights

Other forms of discrimination that were revealed or alleged at
surveyed workplaces include discrimination based on tribe and
racial discrimination. These allegations were made by some of the
interviewed at some of the workplaces in Shinyanga, Arusha, and
Mtwara. For instance, allegations of discrimination based on tribe,
in terms of promotion, were made at Freshno Investment Ltd in
Shinyanga. One of the survey respondents said the workers from a
Chagga tribe were being favoured.

A similar allegation of discrimination based on tribe (employment)
was made at Kiwango Security in Mtwara. Allegations of racial
discrimination were made at Bulyanhulu Gold Mine and Jambo
Group in Shinyanga, Dekker Kilimanjaro in Arusha, and Dangote
Cement Factory in Mtwara. Some of the Tanzanian workers at these
workplaces complained about preferential treatment given to non-
Tanzanian workers, including Europeans, Nigerians and Indians in
terms of wages/salaries, promotion, and bonuses.

Basing on the situation on the ground observed by this survey,
LHRC reiterates its call for the government of Tanzania to formulate
and effectively implement the national gender and disability
mainstreaming strategies or frameworks: improvement of law
enforcement especially on the rights of PWDs; and, collaborate with
other stakeholders, particularly CSOs in raising awareness on gender
and disability rights e.g. through associations and unions of employers
and workers respectively. All enforcement organs of the disability law
should be facilitated to operate as the law requires.
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CHAPTER NINE
CONCLUSION AND GENERAL RECOMMENDATIONS

9.1. Conclusion

Based on the assessment of field and other findings, the situation
of human rights and business in Tanzania during this reporting
period appears to have slightly improved compared to the previous
survey, contributed some notable improvements in compliance with
labour rights and standards. However, inadequate enforcement of
laws and regulations to ensure compliance by businesses continues
to be an issue, leading to inadequate compliance with labour
laws and standards, tax obligations, corporate social responsibility
standards; and inadequate performance of regulatory authorities.
Corporate human rights violations also continue to be a concern as
most businesses fail to respect human rights. This situation affects
promotion and protection of human rights in the business sector and
prompts deliberate measures to be taken to protect human rights in
the business sector.

9.2. Recommendations
To enhance protection of human rights in the business sector, LHRC
makes the following recommendations:

9.2.1.Compliance with Labour Laws and Standards

m The Government, through the Ministry of Labour, Employment
and Youth Development, to ensure effective enforcement of
labour laws to ensure businesses comply with relevant labour and
human rights laws and standards.

m The Government, through the Ministry of Constitution and
Legal Affairs, to spearhead ratification of the ILO Violence and
Harassment Convention.

m Civil society organizations and the Commission for Human Rights
and Good Governance (CHRAGG) to reach out to workers and
employers sensitize them about labour and human rights of both
parties in a bid to promote human rights in the business sector.

m  The Government and the Judiciary to improve access to remedy
in the business sector, including by strengthening key institutions
such as the CMA.

m Ensure labour rights are included in the new constitution, should
the constitution-making process continue.
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m  The Government should regularly review the Wage Order in order
to safeguard the right to fair remuneration and right to adequate
standard of living.

. Community members and employees should report practices
that lead to abuse of human rights in the business sector to the
relevant authorities, including regulatory authorities.

9.2.2. Land Acquisition for Investment

m  The Government, through the Ministry of Lands, Housing and
Human Settlements to ensure that community members
effectively participate in the process of land acquisition for
investment, including having the relevant legal knowledge and
be fully informed about the impact of proposed investment in
order to make free prior informed consent.

m The Prevention and Combating of Corruption Bureau to address
corruption in the land sector which is one of the major obstacles
in realization of land rights.

m Community members and local authorities should refrain from
corrupt practices that hinder land-related rights.

m  The Government should facilitate amendment of land laws to
limit the size of land that can be acquired by investors in order to
cure the problem of unutilized land and community members
not having enough land to conduct their economic activities.

m  The Ministry of Lands, Housing and Human Settlements to
collaborate with the Ministry of Constitutional and Legal Affairs
and the Judiciary to effectively address land-related conflicts
between community membersandinvestorsinordertoguarantee
realization of land-related rights.

m The Ministry of Lands, Housing and Human Settlements to ensure
land acquisition process is fair and the affected community
members are fairly remedied, including fair and timely
compensation.

9.2.3. Business Compliance with Tax Obligations

m The Government to continue closely monitoring business
enterprises to ensure they comply with their tax obligations,
especially those in the mining sector — which have been mainly
implicated in tax evasion and avoidance.

m  The Government should reduce tax exemptions and other tax
incentives discussed in this report in order to increase revenue
collection.
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9.2.4. Corporate Social Responsibility and Local Content Obligations

m  TheGovernment, through the Ministry of Constitutional and Legal
Affairs should enact a comprehensive law on corporate social
responsibility (CSR) to supplement the changes in the mining
law, which makes CSR a legal requirement for mining companies.
This will ensue all businesses, not just mining companies, comply
with their CSR.

9.2.5. Corporate Environmental Responsibility and Corporate Respect

for Human Rights

m Business enterprises should refrain from causing adverse human
rights impact or participate in human rights abuses;, and when
they are implicated in human rights abuses they should provide
effective remedy.

m The Government should take action against businesses that
violate human rights as part of its duty to protect human rights
and ensure the victims have access to effective remedy.

m  Environmental impact assessment (EIA) and social impact
assessment (SIA) are very important for ensuring environmental
responsibility and protecting the interests and welfare of
community members before investment is made. As such, the
Government, through the ministries responsible for investment,
land and environment, should ensure compliance with these
requirements in line with the laws, including the Environmental
Management Act.

9.2.6. Gender discrimination and other Forms of Discrimination

m The Government should ensure business enterprises adopt
affirmative measures to protect PWDs, women and PLHIVs from
any form ofdiscrimination at workplace, including when accessing
employment.

. Community development officers and other stakeholders should
ensure that rights relating to gender and non-discrimination are
mainstreamed in all plans and activities of companies.

m Regulatory authorities and relevant ministries, including the
ministries responsible for labour, women and PWDs, should
ensure that employers have gender and inclusion policies, which
are fully implemented.
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9.2.7. Regulatory Authorities

The Government, through the Ministry of Labour, Employment
and Youth Development, to strengthen key regulatory authorities
in the business sector, especially their institutional capacity, to
enable them to conduct regular inspection and monitoring of
businessestocheckcompliancewithrelevantlawsandregulations.
Regulatory authorities should increase efforts of raising
community awareness about their mandates and functions in
order to increase accessibility.

Regulatory authorities to mainstream gender and ensure that
companies and organization have gender responsive policies that
promote equality, non discrimination and inclusion.
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